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LEGAL PRACTITIONERS’  BILL
To
provide for the regulation and representation of the legal profession and legal practitioners; and to provide for matters connected therewith.

(Introduced by the Minister responsible for justice)
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PRELIMINARY

Definitions

1.
In this Act, unless the context otherwise requires -

“annual general meeting” means the meeting contemplated in section 57(1);

"banking institution" means an institution registered otherwise than provisionally as a bank in terms of the Banks Act, 1965 (Act 23 of 1965);

"Board" means the Board for Legal Education contemplated in section 7(1);

"board of control" means the Legal Practitioners' Fidelity Fund Board of Control contemplated in section 73(1);

"candidate legal practitioner" means a person registered by the Board as undergoing the course of post-graduate study;

"Centre" means the Justice Training Centre referred to in section 15;

“continuing professional development” means the continuing professional development contemplated in section 54(bb)(i) to (vi);
"Council" means the Council of the Law Society contemplated in section 58(1);

"course of post-graduate study" means the course for the training of candidate legal practitioners referred to in section 15;

"Court" means the High Court of Namibia;

“directive” means a directive issued by the Disciplinary Committee under section 42 or a directive issued by Council under sections 61 and 64A.

“Director of the Law Society” means the Director appointed under section 67(1);

“Directorate” means the Directorate established by section 66(1);

"Disciplinary Committee" means the Disciplinary Committee contemplated in section 33(1);
“domicile” means domicile as defined in section 1 of the Immigration Control Act, 1993 (Act No. 7 of 1993), and “domiciled” has a corresponding meaning;

"enrolled" means enrolled as a legal practitioner on the Roll;

“exemption certificate” means an exemption certificate issued under section 85(2);

"Fidelity Fund" means the Legal Practitioners' Fidelity Fund contemplated in section 71;

"fidelity fund certificate" means a certificate issued under section 86 and includes a provisional fidelity fund certificate issued under subsection (6) thereof;
“hearing committee” means a hearing committee contemplated in section 40(5);
"investment practice", in relation to a legal practitioner means the investment 
of funds by the legal practitioner on behalf of another person or the control or management, whether directly or indirectly, of such an investment or the collection of interest or capital redemption payments on such investment on behalf of such person, excluding -

(a)
an investment of a temporary nature that is made in the course of and is incidental to the rendering of a service of a legal nature by the legal practitioner to such person; or

(b)
an investment made by a legal practitioner in the capacity of executor, trustee, curator or any other ex officio capacity insofar as such investment is required and is governed by any other law;

"law centre" means -

(a)
a centre for clinical legal education in the Faculty of Law at any university which provides a qualification which complies with the minimum standard required for admission and enrolment as legal practitioner;
(b)
a centre for clinical legal education approved by the Council upon application made in the form and manner as may be prescribed by the Council; or

(c)
a centre, being a non-profit making organisation which provides legal services without charge, but which may recover disbursements if authorised by its founding instrument, as approved by the Council upon application made in the form and manner as per directive from  Council, with adequate direct or indirect supervision and control by legal practitioners, of whom at least one of them is practising at the centre;

"Law Society" means the Law Society of Namibia contemplated in section 53;

"legal practitioner" means a person who in terms of this Act has been admitted as a legal practitioner or is deemed to have been so admitted;

"Legal Practitioners' Qualifying Examination" means the examination set and held by the Centre under section 15(2);

“levy” means the levy imposed under section 101;

“Levy Fund” means the Levy Fund established by section 106(1);

"Minister" means the Minister responsible for Justice;

"practise" means to practise as a legal practitioner in terms of section 85 or 86, whether on his or her own account or in partnership or as a professional company or otherwise in association as may be permitted by this Act or as an employee or consultant of any such legal practitioner or firm, or in the service of a law centre or the State as government attorneys or as prosecutors or at the Directorate: Legal Aid, and "practice" and “practising” is construed accordingly;
“prescribe” or "prescribed" means prescribed by rules made under sections 64 and 100 or by regulation made under section 115;

“private practice” means to practise as a legal practitioner with an exemption certificate or fidelity fund certificate in terms of section 85 or 86, or as an employee or consultant of the holder of either certificate;

"profession" means the profession of legal practitioner;

"professional company" means a private company contemplated in section 6;

"registrar" means the registrar of the High Court;

“registered accountant and auditor” means an accountant and auditor registered by the Public Accountants' and Auditors' Board established by section two of the Public Accountants' and Auditors' Act, 1951 (Act No. 51 of 1951), as an accountant and auditor as contemplated in section 23 of that Act, with the authority to attest;
“repealed Act” means the Legal Practitioners Act, 1995 (Act 15 of 1995);

"Roll" means the register of legal practitioners referred to in section 2(1);

"Rules of Court" means the rules of the Court made under the High Court Act, 1990 (Act 16 of 1990);

“Society of Advocates of Namibia” means the Society contemplated in section 124;

“statement of professionalism” means a statement of professionalism contemplated in section 54(x);
“this Act” includes any regulations made by the Minister and rules made by the Council there under; and
"trust banking account" means an account comprising -

(a)
one trust banking account referred to in section 25(1) or more than one as approved by the Directorate; and

(b)
any trust savings or other interest-bearing account referred to in section 25(2) or (4), (5) or (6) opened by a legal practitioner.

PART I

ADMISSION AND ENROLMENT

Roll of legal practitioners

2.
(1)
The Roll kept under section 2 of the repealed Act continues to exist as the register of legal practitioners contemplated in that section and the registrar must continue to keep or cause that register to be kept. .
(2)
The registrar must enter in the Roll -

(a)
the name of every person admitted as a legal practitioner in terms of this Act;

(b)
the name of every admitted legal practitioner authorised to practice in terms of this Act;

(c)
particulars of any order of the Court whereby the name of a legal practitioner has been ordered to be struck off the Roll or whereby a legal practitioner has been suspended from practice;

(d)
particulars of any decision of the Disciplinary Committee under section 41(1) or of the Court under section 44 with respect to a legal practitioner;

(e)
particulars relating to the suspension of legal practitioners due to the non-payment of fees and penalties and interest thereon notified to the registrar as contemplated in section 50(3);
(f)
particulars relating to the death of a legal practitioner or any change in the names or other particulars of a legal practitioner of whom the registrar is notified.

(3)
The registrar must upon application made to him or her and upon payment of the fee prescribed by the Minister issue, in consultation with the Directorate, to a legal practitioner a certificate of enrolment in the form set out in Schedule 1.

(4)
Every person who has been admitted and enrolled as a legal practitioner and whose name appeared in the Roll immediately before the commencement of this Act continues to be a legal practitioner for purposes of this Act.
(5)
The registrar and the Director of the Law Society must inform each other in writing regarding any amendment to the roll as a result of any entry contemplated in subsection (2)(a) to (e) or the issuing of a certificate of enrolment as contemplated in subsection (3) and (4).
Admission and enrolment of legal practitioners

3.
A person may only be admitted and enrolled to practise as a legal practitioner in accordance with this Act.

Persons qualified to be admitted as legal practitioners and application for admission

4.
(1)
Subject to this Act the Court must only admit as a legal practitioner any person who, upon application made by the person, satisfies the Court that he or she -

(a)
is a fit and proper person to be so admitted;

(b)
is duly qualified in accordance with section 5; and 

(c)
(i)
is a Namibian citizen; or
(ii)
has been lawfully admitted to Namibia for permanent residence therein and is ordinarily resident or domiciled in Namibia; or

(iii)
is the holder of an employment permit issued in terms of section 27 of the Immigration Control Act, 1993 (Act 7 of 1993), for the purpose of employment in the service of the State or at a law centre for the duration of such employment.
(2)
An application in terms of subsection (1) must be made to the Court in accordance with the Rules of Court.

(3)
A legal practitioner who has been admitted as contemplated in subsection (1) must as soon as practically thereafter provide a copy of the admission order, together with a police clearance certificate not older than three months, to the Directorate and at all times thereafter provide the Directorate with their latest postal address, telephone number and place of employment
(4)
A legal practitioner who is no longer 
a Namibian citizen or 
ordinarily resident or domiciled in Namibia or the holder of an employment permit as contemplated in subsection (1)(c) automatically and immediately cease to be an admitted legal practitioner and must forthwith inform the Directorate and registrar thereof.

(5)
A contravention of or failure to comply with subsection (3) constitutes unprofessional or dishonourable or unworthy conduct by the legal practitioner concerned.

(6) 
A contravention of or failure to comply with subsection (4) constitutes a criminal offence punishable by a fine not exceeding N$20,000.
Academic and professional qualifications

5.
(1)
A person is duly qualified for the purposes of section 4(1) if -

(a)
the person holds a degree in law from the University of Namibia or an equivalent qualification in law from a university or a comparable educational institution situated inside or outside Namibia which has been prescribed by the Minister under subsection (4) for the purposes of this paragraph, and the person has been issued, subject to subsections (2) and (3), with a certificate by the Board stating that the person -

(i)
has satisfactorily undergone practical legal training; and

(ii)
has passed the Legal Practitioners' Qualifying Examination;

(b)
the person holds a degree or an equivalent qualification in law from a university or a comparable educational institution situated outside Namibia which has been prescribed by the Minister under subsection (4)(b) for the purposes of this paragraph and the person -

(i)
has undergone a course of one year undergraduate study provided by the Faculty of Law of the University of Namibia or any other university in Namibia and has been certified by the university concerned as having passed all examinations and fulfilled all other requirements of such course; and

(ii)
has been issued, subject to subsections (2) and (3), with a certificate by the Board stating that the person -

(aa)
has satisfactorily undergone practical legal training; and

(bb)
has passed the Legal Practitioners' Qualifying Examination; or

(c)
the name of the person appears on the list, register or roll of legal practitioners, advocates or attorneys or by whatever name called, kept by a competent authority of any country specified in Schedule 2 to this Act, and the person -

(i)
has been exempted, upon his or her application, by the Board from complying with the requirements of subparagraphs (i) and (ii) of paragraph (a), and, if applicable, has complied with any conditions subject to which such exemption has been granted by the Board; or

(ii)
if he or she has not been so exempted, has complied with subparagraphs (i) and (ii) of paragraph (a).

(2)
The Board may only for the purposes of paragraph (a)(ii) or (b)(ii)(aa) of subsection (1) certify that a person has satisfactorily undergone practical legal training for the period determined by the Board from time to time if the Board, after the consideration of a report by the Director of the Centre -

(a)
is satisfied that such person has -

(i)
for a period of not less than one year and while attending the course of post graduate study been attached to a practicing legal practitioner at a firm or at a law centre, the Government Attorney, the Prosecutor-General, or the Directorate of Legal Aid; or

(ii)
if such person has already passed the Legal Practitioners' Qualifying Examination, for a period of not less than one year continuously been attached as contemplated in paragraph (i) for the purpose of practical legal training; and 

(b)
considers the standard of training received by such person as adequate for the purposes of admission and enrolment as a legal practitioner.

(3)
A person may only be permitted to sit for the Legal Practitioners' Qualifying Examination if the Board, after consideration of a report by the Director of the Centre, is satisfied that such person has satisfactorily attended and completed the course of post-graduate study, but a person who holds a degree or equivalent qualification referred to in paragraph (b) of subsection (1) is only entitled to commence with and attend the course of post-graduate study if he or she has passed all examinations of the course of undergraduate study referred to in subparagraph (i) of that paragraph.

(4)
The Minister may from time to time on recommendation of the Board prescribe for the purposes of subsection (1)(a) any degree or equivalent qualification in law from a university or other comparable educational institution, situated in or outside Namibia , and if such university or institution is situated outside Namibia or its main operations are situated outside Namibia, the legal system of the country in which such university or institution is situated is based on common law, which is accepted as a sufficient qualification for the purposes of that subsection.
Juristic person may conduct a practice

6.
(1)
A private company may conduct, notwithstanding anything to the contrary contained in this Act, but subject to sections 19 and 86, a practice if -

(a)
such company is incorporated and registered as a private company under the Companies Act, 2004 (Act 28 of 2004), with a share capital, and its memorandum of association provides that all present and past directors of the company are liable jointly and severally with the company for the debts and liabilities of the company contracted during their periods of office;

(b)
only natural persons who are legal practitioners and who are in possession of current fidelity fund certificates are members or shareholders of the company or persons having an interest in the shares of the company;

(c)
the name of the company consists solely of the name or names of any of the present or past members of the company or of persons who conducted, either on their own account or in partnership, any practice which may reasonably be regarded as a predecessor of the practice of the company, but the words "and associates" or "and company" may be included in the name of the company.

(2)
Every shareholder of the company is a director of the company and a person who is not a shareholder of the company may not be a director thereof.

(3)
If a shareholder of the company or a person having an interest in the shares of the company dies or ceases to conform to the requirements of subsection (1)(b) the shareholder or the person or his or her estate may continue to hold as from the date on which he or she dies or ceases to conform, the relevant shares or interest in the shares in the company for a period of six months or for such longer period as the Council may approve.

(4)
No voting rights attach to any share held in terms of subsection (3) and the holder of any such share may not act as a director of the company or receive directly or indirectly any director's fees or remuneration or participate in the income of or profits earned by the company in its practice.

(5)
If the articles of association of the company so provide the company may purchase, without confirmation by a court, upon such conditions as it may deem expedient any shares held in it and the authorised share capital of the company are not reduced thereby.

(6)
Shares purchased in terms of subsection (5) are available for allotment in terms of the articles of association of the company.

(7)
Notwithstanding anything to the contrary contained in any other law the articles of association of the company may restrict a member of the company to appoint only another member of the company to attend, speak or vote in his or her stead at any meeting of the company.

(8)
If the company ceases to conform to any of the requirements of subsection (1) it must forthwith cease to practise and is as from the date on which it ceases so to conform, not be recognised in law as a legal practitioner, but subject to subsection (9).

(9)
Subsection (8) does not during the period contemplated in subsection (3) apply to a company by reason only that a shareholder of the company or a person having an interest in the shares of the company has ceased to be a legal practitioner or to be in possession of a fidelity fund certificate.

(10)
Any reference in this Act or in any other law to a legal practitioner or to a partner or partnership in relation to legal practitioners is construed as including a reference to a professional company or to a member of such a company, unless the context otherwise indicates.

Continued existence and composition of Board for Legal Education

7.
(1)
The Board for Legal Education established by section 8 of the repealed Act continues to exist with the same name as from the commencement of this Act.
(2)
The Board consists of -

(a)
a judge appointed by the Chief Justice;

(b)
four persons appointed by the Minister, of whom one must be a person employed in connection with the training of candidate legal practitioners at the Centre;

(c)
one legal practitioner in the full-time service of the State appointed by the Attorney-General;

(d)
the Prosecutor-General;

(e)
the Dean of the Faculty of Law of the University of Namibia;

(f)
one Professor or Associate Professor appointed by the Council of the Namibia University of Science and Technology;
(g)
three legal practitioners appointed by the Council; 
(h)
the Director of the Law Society; and

(i)
two independent persons, not necessarily having any direct interest in the State, the legal profession or legal education providers, who have expertise relevant to the functions of the Board, invited and appointed by the Board.

(3)
The Chief Justice must vacate the office of chairperson of the Board at the first meeting of the Board after the commencement of this Act and the members of the Board must at that meeting elect, under the chairpersonship of the outgoing chairperson, from amongst themselves, except the judge appointed by the Chief Justice, a chairperson of the Board, who will hold office for a period of two years.

(4)
If, in the event of the appointment of a member contemplated in subsection (2)(f), (g) or (i) the Namibia University of Science, the Council or the Board fails to make the appointment or designation concerned within a period of 21 days after the dispatch of a letter to it or him or her by the Minister in which it is reminded to make the appointment, the Minister may appoint any person, legal practitioner or independent person as the Minister thinks fit as such a member, and any such appointment by the Minister is deemed to have been made by the Namibia University of Science, the Council or the Board.
(5)
Subject to section 9 -

(a)
the members of the Board appointed under paragraphs (b), (c), (f), (g) and (i) of subsection (2) hold office for a period of three years, and may be reappointed at the expiration of that period;

(b)
the member of the Board contemplated in paragraph (c) of section 8(2) of the repealed Act remain as member and the period of office of that member commences from the date of commencement of this Act.
Alternate members of Board

8.
(1)
The Chief Justice must appoint a judge of the Supreme Court or of the Court to act in the stead of the judge appointed to the Board during his or her absence from a meeting of the Board.

(2)
The Minister, the Attorney-General, the Namibia University of Science, the Council, the Directorate and the Board must appoint in respect of each member appointed by them to the Board any other person to be the alternate of such member, but with due regard to the requirements of paragraphs (b), (c), (f), (g), (h) and (i) of section 7(2).
(3)
An alternate member appointed under subsection (2) -

(a)
must vacate his or her office if the member in respect of whom he or she has been appointed as alternate vacates his or her office;

(b)
may act in the place of the member in respect of whom he or she has been appointed during such member's absence or inability to act as a member.

Vacation of office and filling of casual vacancies

9.
(1)
The office of a member of the Board appointed under section 7(2)(b), (c), (f), (g), (h) or (i) becomes vacant if -
(a)
the member dies or resigns that office by notice in writing delivered to the secretary of the Board;

(b)
the member’s estate is sequestrated;

(c)
the member is convicted of an offence and sentenced to a term of imprisonment without the option of a fine;

(d)
the member has been absent from three consecutive meetings of the Board without the leave of the Board, which leave may not be granted for a period exceeding six months at a time;

(e)
in the case of a member appointed by the Council, the member’s name is struck off the Roll or he or she is suspended from practice under this Act; or

(f)
the member is removed from office under subsection (2).

(2)
A member of the Board referred to in subsection (1) may be removed from office by the Minister if the Minister, after having given the member an opportunity to be heard, is satisfied that the member is incapacitated by physical or mental illness.

(3)
If a member of the Board referred to in subsection (1) ceases to be a member before the expiration of his or her term of office, the vacancy must be filled, with due regard to paragraph (b), (c), (f), (g), (h) or (i) of section 7(2), by the appointment of another person as member for the unexpired portion of the period of office of the member whose office has become vacant.
General functions of Board

10.
(1)
In addition to any other powers and functions conferred upon and assigned to the Board by this Act or any other law the functions of the Board are -

(a)
to register candidate legal practitioners for training at the Centre and to keep or cause to be kept a register in respect of such practitioners;

(b)
to approve the syllabus and period of the course of post-graduate study;

(c)
to lay down guidelines in relation to the nature of the practical training to be provided to candidate legal practitioners at the Centre and by legal practitioners to whom they are attached;

(d)
(i)
to act as moderator for the Legal Practitioners' Qualifying 

Examination or to appoint any person or persons to act as such;

(ii)
to set and hold from time to time the notary public examination for the purposes of section 120;

(iii)
to set and hold from time to time the examination in conveyancing for the purposes of section 121;

(e)
to -

(i)
issue certificates to -

(aa)
candidate legal practitioners who have passed the Legal Practitioners' Qualifying Examination;

(bb)
legal practitioners who have passed the notary public examination referred to in paragraph (d)(ii); and

(cc)
legal practitioners who have passed the examination in conveyancing referred to in paragraph (d)(iii); and
(ii)
deliver copies of such certificates to the Directorate for record purposes;
(f)
to investigate and advise upon any legal education pertaining to the legal profession and any related matters -

(i)
which the University of Namibia or any university or comparable educational institution inside or outside Namibia may refer to it;

(ii)
which the Minister may refer to it; or

(iii)
which the Board may consider necessary or expedient;

(g)
to collaborate with the Faculty of Law of the University of Namibia or any university or comparable institution inside or outside Namibia and the Council in designing the syllabus and determining any other requirements of the course of undergraduate study referred to in section 5(1)(b)(i);

(h)
to prepare and publish on the website of the Board and the website of the Law Society within three months after the first day of April of each year a report stating to what extent the strategic plan of the Board in respect of the preceding year has been accomplished and the functions of the Board have been performed; and 
(i)
to perform such other functions as may be prescribed by the Minister or as it may consider necessary or expedient for the purposes of this Act.

(2)
If, for the purpose of making a recommendation to the Minister in terms of section 5(4) the Board is required to consider how a particular degree or equivalent qualification in law obtained inside or outside Namibia compares with a degree in law obtained from the University of Namibia or any other university inside Namibia, the Board must cause to be lodged with it -

(a)
originals or authenticated copies of certificates and of official transcripts issued by the competent authority of the relevant university or educational institution, or 
(b)
if such university or institution no longer exists, a verification by any other competent authority in the country where such university or institution was situated as to the certificates and official transcripts issued by the university or institution in question:
but if, in the case of a degree or qualification obtained before 21 March 1990 the Board is satisfied that neither the original or an authenticated copy of the certificate and the official transcripts can be provided for reasons which the Board considers sufficient and credible in the particular case, the Board may allow duplicates thereof to be lodged for the purpose of this subsection.

(3)
The Board must accept the certificates and official transcripts lodged with the Board in terms of subsection (2), whether originals or authenticated copies or, if allowed, duplicates, as sufficient information to enable the Board to make its recommendation to the Minister.

(4)
The report contemplated in subsection (1)(h) must contain at least the minimum detail and be in the form as the Minister may prescribe.

Committees of Board

11.
(1)
The Board may from time to time establish one or more committees of the Board to- 

(a)
advise the Board in the exercise of its powers and performance of its duties;

(b)
perform any function that the Board may assign in writing to such committee.

(2)
A committee established under subsection (1) must consist of a least one member of the Board and such other person or persons as the Board may determine.
(3)
The Board must designate a member of the Board as chairperson of each committee.
(4)
The Board may itself exercise a power which has been assigned by it to a committee and may amend or set aside any decision of such a committee.

(5)
The chairperson of every committee must determine the dates and times on which and the places where meetings of the committee concerned are to be held.
(6)
A committee established under subsection (1) may co-opt with the written approval of the Board persons of special expertise to advise it in the performance of its functions, but such co-opted person is not entitled to vote at any meeting.

Meetings of Board

12.
(1)
The Board must determine the dates and times on which and the places where meetings of the Board are to be held.

(2)
The chairperson of the Board -

(a)
may at any time convene a special meeting of the Board to be held at a date, time and place determined by him or her;

(b)
must convene a special meeting of the Board if requested thereto by the Minister or at least three members of the Board to be held at a date, time and place determined by the chairperson.
(3)
If the chairperson of the Board is unable to preside at a meeting the members of the Board must elect from their ranks a person to preside at the meeting and the person so presiding may exercise all the powers and perform all the functions and duties of the chairperson.
(4)
The majority of the members of the Board form a quorum at a meeting of the Board.

(5)
The decision of a majority of the members of the Board present at a meeting thereof constitutes a decision of the Board and in the event of an equality of votes in regard to any matter the person presiding at the meeting has a casting vote in addition to his or her deliberative vote.

(6)
The Board may determine the procedure at its meetings and the meetings of any of its committees.

Performance of administrative and clerical work of Board

13.
(1)
The administrative and clerical work pertaining to the functions of the Board or a committee of the Board must be performed by employees of the Law Society.
(2)
The Directorate may designate an employee of the Law Society to act as secretary of the Board or of any committee of the Board and the secretary must attend meetings of the Board and of any of its committees but does not have any voting right.

Determination of remuneration and allowances of members of Board and payment thereof and of other expenses
14.
(1)
A member or alternate member of the Board who is not in the full-time employment of the State must be paid in respect of any period during which the member is engaged in the business of the Board and in respect of any travelling when so engaged such remuneration and other allowances, if any, as the Council may determine.

(2)
The remuneration and other allowances referred to in subsection (1) and other expenses pertaining to the performance of the functions of the Board must be defrayed out of moneys appropriated by the Council, after consultation with the Directorate, for that purpose.

Justice Training Centre

15.
(1)
The course of post-graduate study for the training of candidate legal practitioners referred to in section 16(1) of the repealed Act must continue to be provided as contemplated therein.
(2)
The Centre must upon the completion of the period of the course of post-graduate study -

(a)
conduct the Legal Practitioners' Qualifying Examination under the control of the Board; and

(b)
make the examination results available to the Board for its approval.

PART II

PRIVILEGES, RESTRICTIONS AND OFFENCES IN CONNECTION WITH PRACTICE
Privileges of practicing legal practitioners

16.
(1)
Subject to this Act a legal practitioner has the right to practise the profession in Namibia and has the right of audience in any court or tribunal, provided that -
(a)
a legal practitioner only has the right of audience in the High Courts, excluding chambers, if he or she has practiced the profession in Namibia or countries as set out in Schedule Two, for a continuous period of or periods amounting to at least two years and he or she holds a certificate to that effect issued by the Directorate;
(b)
has the right to present any document for registration in a deeds registry or for attestation or execution by the registrar of deeds if he or she holds or is deemed to hold the certificate in conveyancing 

referred to in section 121;

(c)
has the right to perform any act which in terms of any law is required to be performed by a notary public if he or she holds or is deemed to hold an appointment as notary public under section 120.

(2)
Upon application made to it in the form as the Directorate may determine, the Directorate must issue to a legal practitioner who satisfies the Directorate that he or she has practised the profession for a continuous period of or for periods amounting in all to not less than two years, a certificate as contemplated in subsection (1)(a).

(3)
Any legal practitioner who, at the date of commencement of this Act, has the right of audience in the High Courts contrary to subsection (1)(a), is deemed to have practiced the profession for a continuous period of or periods amounting to at least two years and to hold a certificate to that effect issued by the Directorate.
Right of audience in Supreme Court

17.
(1)
A legal practitioner only has the right of audience in the Supreme Court of Namibia if the legal practitioner 
has practised the profession in Namibia or a common law country, or common law countries, as set out in Schedule Two, for a continuous period of or for periods amounting in all to not less than three years and he or she holds a certificate to that effect issued by the Directorate.
(2)
Upon application made to it in the form as the Directorate may determine the Directorate must issue to a legal practitioner who satisfies the Directorate that he or she has practised the profession for a continuous period of or for periods amounting in all to not less than three years a certificate as contemplated in subsection (1).

(3)
Any legal practitioner who, at the date of commencement of this Act, has the right of audience in the Supreme Court contrary to subsection (1) is deemed to have practiced the profession for a continuous period of or periods amounting to at least three years and to hold a certificate to that effect issued by the Directorate.
Right of audience of candidate legal practitioners

18.
(1)
Subject to subsections (2) and (3) a candidate legal practitioner, whilst attached to a legal practitioner or legal practitioners for at least a period as determined by the Board and to whom a certificate contemplated in subsection (2) has been issued, has the right of audience -

(a)
in any Lower Court in any matter; and

(b)
in Chambers in any High Court proceedings.
(2)
In order to obtain a certificate as contemplated in subsection (1) the principal of the candidate legal practitioner and the candidate legal practitioner must apply in the form and manner as may be determined by the Board to the Board for the issuing of a certificate stating that the candidate legal practitioner has completed a period of training as determined by the Board under the course of post-graduate study at the Centre.
(3)
The Board may only issue the certificate concerned -

(a)
if -

(i)
the Director of the Centre has confirmed to it in writing that the candidate legal practitioner is duly registered and entitled to such certificate; and 

(ii)
the Director of the Law Society has confirmed to it in writing that the principal of the candidate legal practitioner is an enrolled and practicing legal practitioner for at least 3 years at the time of the conclusion of the attachment contract and that the candidate has been duly attached for a period as determined by the Board; and
(b)
after consultation with the Directorate.

(4)
A certificate issued as contemplated in subsection (3) is valid for the period indicated on the certificate, but on good cause shown the Board may extend the period to a maximum of three years.
Prohibition against practising without fidelity fund certificate or exemption certificate

19.
(1)
A legal practitioner may only practice, on his or her own account, in partnership, as a professional company or otherwise in association as may be permitted by this Act, if he or she holds a fidelity fund certificate or an exemption certificate, or if he or she is employed by or a consultant for a practicing legal practitioner or partnership, professional company or other permissible association of practicing legal practitioners.   
(2)
While not issued with a valid fidelity fund certificate, a legal practitioner may not conduct any transactions on any trust account under that legal practitioner’s control, and the Director may instruct any banking institution to immediately stop facilitation of all transactions on such trust accounts. 

(3)
A legal practitioner who practises or acts in contravention of subsections (1) or (2)-

(a)
is not entitled to any fee, reward or disbursement in respect of anything done by him or her while so practising or acting;

(b)
commits an offence and is liable on conviction to a fine not exceeding N$200 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment.
Certain offences by persons not enrolled as legal practitioners
20.
(1)
A person who is not enrolled as a legal practitioner may not -

(a)
practise or in any manner hold himself or herself out as or pretend to be a legal practitioner;

(b)
make use of the title of legal practitioner, lawyer, legal representative, advocate or attorney or any other word, name, title, designation or description implying or tending to induce the belief that he or she is a legal practitioner or is recognised by law as such;

(c)
issue out any summons or process or commence, carry on or defend any action, suit or other proceeding in any court of law in the name or on behalf of any other person, except insofar as it is authorised by any other law; or

(d)
perform any act which in terms of this Act or any regulation made under section 115(2)(d), he or she is prohibited from performing.

(2)
A person who contravenes or fails to comply with subsection (1) commits an offence and is liable on conviction to a fine not exceeding N$100 000 or to imprisonment for a period not exceeding 5 years or to both such fine and such imprisonment.

(3)
A person who is not registered by the Board as undergoing the course of post-graduate study may not -

(a)
practise or in any manner hold himself or herself out as or pretend to be a candidate legal practitioner; or

(b)
make use of the title of candidate legal practitioner or any other word, name, title, designation or description implying or tending to induce the belief that he or she is a candidate legal practitioner or is recognised by law as such.
(4)
A candidate legal practitioner may not -
(a)
accept, hold or receive moneys for or on account of another person in the course of -

(i)
his or her training or attachment to a legal practitioner, or 
(ii)
the conduct of the practice of the legal practitioner to whom he or she is attached; or
(b)
appear contrary to the conditions or privileges attached to the right of appearance certificate or after the expiration of that certificate.
(5)
A -

(a)
person who contravenes or fails to comply with subsection (3) commits an offence and is liable on conviction to a fine not exceeding N$50 000 or to imprisonment for a period not exceeding 30 months or to both such fine and such imprisonment;
(b)
candidate legal practitioner who contravenes or fails to comply with subsection (4) -

(i)
commits an offence and is liable on conviction to a fine not exceeding N$50 000 or to imprisonment for a period not exceeding 30 months or to both such fine and such imprisonment; and

(ii)
may only be eligible for admission as legal practitioner after the candidate legal practitioner has paid such fine or served the imprisonment sentence or has paid the fine and served the imprisonment sentence.

Persons not enrolled as legal practitioners not to prepare certain documents or instruments

21.
(1)
Subject to subsection (2) any person not enrolled as a legal practitioner who prepares or draws up for or on behalf of any other person any of the following documents, namely -

(a)
a will or other testamentary instrument;

(b)
any contract, deed or instrument relating to the creation or dissolution of a partnership or a variation of the terms thereof; 

(c)
any contract, deed or instrument for the acquisition, disposal, exchange or lease of immovable property or a right relating to immovable property, other than a contract for the lease of immovable property for a period less than five years;

(d)
the memorandum or articles of association or prospectus of a company;

(e)
any legal process, commencing prosecuting or defending any action sued out of any court, including summons, notice of motion, affidavits, particulars of claim and counter claims, unless authorised by any other law, 
and who -

(i)
charges, demands or receives any fee or reward, whether in cash or in any other form; or

(ii)
knowingly permits any other person to charge, demand or receive any such fee or reward, 

for the service rendered by him or her in connection with the preparation or drawing up of such document, commits an offence and is liable on conviction to a fine not exceeding N$100 000 or to imprisonment for a period not exceeding 5 years, or to both such fine and such imprisonment.
(2)
Subsection (1) does not apply to -

(a)
any person in the employment of a legal practitioner preparing or drawing up any of the documents concerned in the course of his or her employment and on behalf of his or her employer;

(b)
a person in the employment of the State or any body corporate established by any law preparing or drawing up any of the documents or instruments concerned in the course of his or her official duties;

(c)
a person acting in the capacity of trustee of an insolvent estate or executor, administrator or curator, or liquidator or judicial manager of a company or close corporation, or deputy-sheriff or messenger of the court by virtue of an appointment by a competent authority in terms of any law, drawing up or preparing any of the documents concerned in the course of his or her statutory duties and receiving such fees as may be allowed by law; or

(d)
a registered accountant and auditor drawing up or preparing the memorandum or articles of association or prospectus of any company.
(3)
Unless authorised by any other law, only practicing legal practitioners as defined in this Act or their employees acting in the course of their employment may prepare or draw up for or on behalf of any other person the documents listed in subsection 1(e) in the circumstances of subsection (1)(i) or (ii), and any person who contravenes this subsection commits an offence and is liable on conviction to a fine not exceeding N$100 000 or to imprisonment for a period not exceeding 5 years, or to both such fine and such imprisonment.
(4)
No document or instrument referred to in subsection (1) is invalid by reason only of the fact that it has been drawn up or prepared in contravention of that subsection or subsection (3).

Prohibition against practising by or in association with legal practitioners struck off the Roll or suspended from practice

22.
(1)
A person whose name has been struck off the Roll or who has been suspended from practice may not -

(a)
continue to practise as a legal practitioner directly or indirectly on his or her own account or in partnership or association with another person; or

(b)
except with the written consent of the Council be employed in any capacity connected with the practice of a legal practitioner.

(2)
A legal practitioner may not employ or remunerate in connection with his or her practice without the written consent of the Council a person who is disqualified from practising by reason of the fact that his or her name has been struck off the Roll or that he or she is suspended from practising.

(3)
The Council may grant for the purposes of subsection (1) or (2) its consent for the period and subject to the conditions as the Council may think fit.

(4)
A person who contravenes or fails to comply with subsection (1) or (2) commits an offence and is liable on conviction to a fine not exceeding N$50 000 or to imprisonment for a period not exceeding 30 months or to both such fine and such imprisonment.

Saving in respect of certain officials acting under a delegation of the Prosecutor-General

23.
Nothing in this Part is construed as preventing an official not being enrolled as a legal practitioner, to whom the Prosecutor-General, acting under Article 88(2)(d) of the Namibian Constitution has delegated the authority to conduct criminal proceedings in any court from so conducting such proceedings, provided that such official may not make use of the title of legal practitioner, lawyer, legal representative, advocate or attorney or any other word, name, title, designation or description implying or tending to induce the belief that he or she is a legal practitioner or is recognised by law as such, unless it is clear from the full words, title, designation or description used, that the official’s authority derives from the delegation under the Prosecutor General’s Article 88(2)(d) powers.
PART III

KEEPING OF ACCOUNTS BY LEGAL PRACTITIONERS

Legal practitioners' books of accounts and power of Directorate to inspect

24.
(1)
Every legal practitioner who in terms of this Act is required to hold a fidelity fund certificate must keep or cause to be kept, exclusively in respect of his or her practice, such books of account as may be necessary to show and distinguish in connection with such practice -

(a)
moneys received and moneys paid on his or her own account;

(b)
moneys received, held or paid by him or her for or on account of another person;

(c)
moneys invested by him or her in a trust savings or other interest-bearing account referred to in section 25(2) or (4), (5) and (6) and interest on moneys so invested which is paid over or credited to him or her;

(d)
any interest on moneys deposited in his or her trust banking account opened in terms of section 25(1) and which is paid over or credited to him or her.

(2)
In order to ascertain whether subsection (1) and section 25 have been or are being complied with the Directorate, acting either on its own motion or upon a written complaint lodged with it, may direct any employee of the Directorate or any other person the Directorate deems fit and suitable, to inspect the books of account of a legal practitioner referred to in subsection (1).

(3)
An employee or other person directed under subsection (2) must report on his or her inspection to the Directorate in such a manner as not to disclose confidential information entrusted to the legal practitioner whose books of account the employee or other person has inspected.

(4)
If upon an inspection in terms of subsection (2) it is found that the legal practitioner has not complied with subsection (1) or section 25 the Directorate may recover from the legal practitioner concerned the costs of the inspection.

(5)
For the purposes of subsections (1) and (2) and subject to subsection (6) "books of account" includes any record or document kept by or in the custody or under the control of a legal practitioner which relates to -

(a)
money invested in a trust savings or other interest-bearing account referred to in section 25(2) or (4), (5) and (6) or interest on money so invested;

(b)
an estate of a deceased person or an insolvent estate or an estate placed under curatorship in respect of which such legal practitioner is the executor, trustee or curator or which he or she administers on behalf of the executor, trustee or curator; or 

(c)
such legal practitioner's practice.
(6)
The Council may make rules relating to what records or documents constitute in addition to this Act books of account for purposes of subsections (1) and (2).

Opening of trust banking accounts
25.
(1)
Every legal practitioner who holds or receives moneys for or on behalf of any person must open and keep or cause to be opened and kept a separate trust banking account at a banking institution in which he or she must deposit all such moneys.

(2)
A legal practitioner may invest in a separate trust savings or other interest-bearing account opened by him or her with a banking institution moneys deposited in his or her trust banking account which is not immediately required for any particular purpose.

(3)
A trust savings or other interest-bearing account referred to in subsection (2) must contain a reference to that subsection.

(4)
A separate trust savings or other interest-bearing account which is opened by a legal practitioner for the purpose of investing therein on the instructions of any person any moneys deposited in his or her trust banking account by that person must contain a reference to this subsection.
(5)
A separate trust savings or other interest-bearing account over which the legal practitioner exercises exclusive control as trustee, agent or stakeholder or in any other fiduciary capacity must contain a reference to this subsection.
(6)
A separate trust savings or other interest-bearing account in respect of which -

(a)
a written instruction must be given by the person referred to in subsection (4) that such monies be invested at a financial institution or portfolio other than a banking institution; and 
(b)
the legal practitioner and the Fidelity Fund are indemnified in the event of any loss of money, 
must contain a reference to this subsection.

(7)
A legal practitioner must pay at the time and in the manner prescribed by the Council over to the Fidelity Fund -

(a)
the interest, if any, on moneys deposited in such legal practitioner's trust banking account in terms of subsection (1); and 

(b)
the interest on moneys invested by such legal practitioner in a separate trust savings or other interest-bearing account in terms of subsection (2).

(8)
The investment by a legal practitioner of any moneys referred to in subsection (1) in a trust savings or other interest-bearing account referred to in subsection (2) or (4) does not relieve such legal practitioner of any liability in respect of such moneys.

Trust banking account moneys not part of assets of legal practitioner

26.
(1)
Subject to subsection (2) any amount standing to the credit of a legal practitioner's trust banking account is not -

(a)
regarded as forming part of the assets of the legal practitioner;

(b)
liable to attachment at the instance of or on behalf of a creditor of that legal practitioner.

(2)
Any excess amount remaining on a legal practitioner's trust banking account after payment of -

(a)
all claims of persons whose moneys have or should have been deposited or invested in such trust banking account; and

(b)
all claims in respect of interest on moneys so invested, including a claim of the Fidelity Fund in respect of interest due to it in terms of section 25(7), 
is deemed to form part of the assets of that legal practitioner.

(3)
Notwithstanding any provision in any other law contained any money standing to the credit of a legal practitioner’s trust banking account and which has not been claimed must be paid over to the Fidelity Fund after the expiration of -
(a)
in the case where the identity of the owner thereof or the person on whose behalf it is held, is unknown and it has not been claimed for a period of 1 (one) year from the date on which such money was deposited in the legal practitioner’s trust banking account, within 45 days;
(b)
in the case where a practice has been closed, within 6 months or such longer period as approved by the Directorate;
(c)
in the case where sole proprietor of a practice has passed away, within 6 months or such longer period as approved by the Directorate;
(d)
in the case of identified funds, if it has not been not claimed for one year, within 45 days, 
but nothing in this subsection deprives the owner of such money or the person on whose behalf such money was held of the right to claim such portion of such money from the Fidelity Fund as the owner or person may prove an entitlement to.

(4)
Any claims for moneys paid over to the Fidelity Fund as contemplated in subsection (3), which moneys are not claimed within a period of three years, prescribe and must be forfeited to that Fund.
Control of operation of trust banking account

27.
(1)
The -
(a)
Court may -

(i)
prohibit, on application made by the Director of the Law Society and on good cause shown, any legal practitioner from operating in any way on his or her trust banking account; and 
(ii)
appoint a curator bonis, who may be an employee of, or contractor to the Law Society, with power of substitution,  to control and administer such trust banking account with such rights, duties and powers in relation thereto as the Court may deem fit;
(iii)
direct the fees payable to a curator bonis, and by whom;

(iv)
 allow the Director to enter into an agreement with an appointed curator bonis on such terms as may be necessary to protect public interest.   
(b)
Council may -

(i)
prohibit on good cause shown and for a period of 30 days, any legal practitioner from operating in any way on his or her trust banking account, and 
(ii)
delegate to the Director of the Law Society powers to investigate, control and administer such trust banking account with such rights, duties and powers in relation thereto as the Council may deem fit, 

and if a longer period is required the Director must apply to the Court to extend the period.
(2)
If a legal practitioner -

(a)
dies;

(b)
becomes insolvent;

(c)
in the case of a professional company is liquidated or placed under judicial management, whether provisionally or finally;

(d)
is struck off the Roll or suspended from practising;

(e)
is declared by a court of competent jurisdiction to be incapable of managing his or her own affairs;

(f)
abandons his or her practice, ceases to practise or fails to close his or her practice; or 
(g)
fails to keep his or her books of account in accordance with this Act or for or in respect of the period prescribed by the Council, 

the Court may appoint upon application made by the Director of the Law Society or by a person having an interest in the trust banking account of that legal practitioner, a curator bonis to control and administer that trust banking account with such of the rights, duties and powers as may be prescribed under section 115(2)(a) as the Court may deem fit.

(3)
A curator bonis appointed in terms of subsection (2) must report to the Directorate whenever it is necessary or when called upon.

(4)
The Directorate may recover the costs and expenses incurred in relation to the activities of the curator bonis from the legal practitioner concerned or his or her estate.

(5)
No action for damages may be instituted against a curator bonis in respect of anything done in the bona fide exercise or performance of his or her powers, duties and functions in terms of this Act.

(6)
Nothing contained in subsection (1) or (2) is construed as preventing any legal practitioner who was practising in partnership with a legal practitioner referred to in subsection (2) from continuing to operate on the trust account of the partnership.
Rights and duties of banking institutions with respect to trust banking accounts

28.
(1)
A banking institution at which a legal practitioner keeps his or her trust banking account or a separate account forming part of his or her trust banking account must furnish, whenever so directed by the Directorate, the Directorate with official bank statements for such periods as determined by the Directorate.

(2)
A banking institution referred to in subsection (1) -

(a)
is not by reason only of the name or style by which a trust banking account referred to in that subsection is distinguished, deemed to have knowledge that the legal practitioner is not entitled to all moneys paid into or credited to such account;

(b)
does not have or obtain any recourse or right, whether by way of set-off, counter-claim, charge or otherwise, against moneys standing to the credit of any such account in respect of a liability of the legal practitioner to the banking institution which is not a liability arising out of or in connection with that account;
(c)
may not levy any bank charges against a legal practitioner’s trust banking account, but must recover such charges from the legal practitioners business account within 30 days after every month end.
(3)
Subsection (2)(a) is not construed as relieving a banking institution from a liability or obligation to which it would be subject apart from this Act.

Rights of legal practitioner with respect to moneys in trust banking account

29.
This Part is not construed as taking away or affecting any just claim, lien, counter-claim, right of set-off or charge of any kind which a legal practitioner has against or on any moneys held or received by him or her on account of another person.

Offences in relation to trust banking accounts

30.
A legal practitioner who contravenes or fails to comply with section 24(1) or section 25(1), (3), (4), (5), (6) or (7) is subject to disciplinary action in terms of this Act and also commits an offence and is liable on conviction to a fine not exceeding N$200 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment.

PART IV

DISCIPLINE AND REMOVAL FROM AND RESTORATION TO ROLL

Removal from Roll or suspension from practice of legal practitioners

31.
(1)
The Court may order on application made to it in accordance with subsection (2) that the name of a legal practitioner be struck off the Roll or that a legal practitioner be suspended from practice if such legal practitioner -

(a)
no longer conforms to any of the requirements of section 4(1)(c); or

(b)
is guilty of unprofessional or dishonourable or unworthy conduct of a nature or under circumstances which in the opinion of the Court show that such legal practitioner is not a fit and proper person to continue to be a legal practitioner.

(2)
An application in terms of subsection (1) -

(a)
on any of the grounds mentioned in paragraph (a) thereof must be made by the Directorate;

(b)
on the grounds mentioned in paragraph (b) thereof must be made by the Disciplinary Committee.

(3)
Notwithstanding subsections (1) and (2), if a complaint has been lodged with the Disciplinary Committee against a legal practitioner in accordance with section 40(1), the Court may make an order on application of the Directorate for the temporary suspension of that legal practitioner from practice pending the determination of the complaint, if the Court is satisfied -

(a)
that there are reasonable grounds to believe that the legal practitioner is guilty of unprofessional or dishonourable or unworthy conduct; and

(b)
that the alleged conduct of the legal practitioner is of such serious nature that it is in the public interest or the interest of the legal practitioner's clients that the legal practitioner should be prevented from carrying on his or her practice until the disciplinary proceedings against the legal practitioner have been finalised or until further order.

(4)
The Court may grant an order of temporary suspension under subsection (3) subject to such conditions as the Court may consider appropriate.

(5)
An order of temporary suspension lapses upon expiry of a period of 60 days from the date on which the order was granted, but the Court may extend upon application by the Directorate and upon good cause shown, that period for a further period not exceeding 60 days.
Unprofessional or dishonourable or unworthy conduct

32.
(1)
For the purposes of this Act, unprofessional or dishonourable or unworthy conduct by a legal practitioner includes -

(a)
contravening section 19(1), 22(2), Part III or section 85(3);

(b)
subject to any other law, making over to or sharing or dividing a portion of his or her professional fees with any person, other than a legal practitioner in or outside Namibia, either by way of partnership, commission or allowance or in any other manner;

(c)
in any way assisting, allowing or enabling a person who is not a legal practitioner to charge, recover or receive a fee or derive remuneration in respect of or in connection with the preparation or execution of a document or the performance of any professional work which only a legal practitioner is permitted by law to prepare, execute or perform, or in any way conniving at an arrangement, agreement or understanding whatsoever whereby such fee or remuneration is or may be charged, recovered or received by the person who is not a legal practitioner;

(d)
allowing his or her name together with his or her qualifications as a legal practitioner to appear by way of advertisement or notification or information upon business letterheads, accounts or other documents whatsoever in conjunction with the name of a person who is not a legal practitioner so as to convey, or be capable of conveying, the impression that he or she is associated in his or her legal practice with that person;

(e)
subject to any other law, entering into a contract or partnership with or of employment by a person who is not a legal practitioner, the direct or indirect result of which is -

(i)
to enable that person to enjoy, share or participate in fees reserved solely to a legal practitioner; or

(ii)
to secure for the legal practitioner the benefit of professional business solicited by such person or any other person who is not a legal practitioner;

(f)
accepting or agreeing or offering to accept, for any professional work performed or to be performed by him or her for or on behalf of any client, remuneration that is less than the minimum permitted to be charged in accordance with any rate or scale of charges prescribed  by or under any  law;

(g)
acting or purporting to act for any person in any matter without having been instructed by that person or a person authorised to give instruction on behalf of the person he or she represents or is to represent;

(h)
wilfully misleading a court or tribunal or allowing it to be misled;

(i)
directly or indirectly procuring or attempting to procure the employment of himself or herself, or his or her partner or assistant, as a legal practitioner through or by the intervention of another person to whom remuneration for obtaining such employment has been given by him or her, or agreed or promised to be so given;

(j)
deceiving or misleading a client or allowing the client to be deceived or misled in any respect material to such client;
(k)
without good cause shown, non-payment of full membership fees for one year from the due date;
(l)
when the amount due to trust creditors of a legal practitioner at any time exceeds the total funds held in the trust banking account of that legal practitioner.

(2)
Subsection (1) does not restrict the power of the Court or the Disciplinary Committee to determine that an act or omission not specified therein, in any other law or rules made by the Council constitutes unprofessional or dishonourable or unworthy conduct by a legal practitioner.

Continued existence and composition of Disciplinary Committee

33.
(1)
The Disciplinary Committee established by section 34 of the repealed Act with the purpose to exercise disciplinary control over legal practitioners and candidate legal practitioners in accordance with this Act continues to exist with the same name as from the commencement of this Act and it consists of -

(a)
six legal practitioners appointed by the Council;
(b)
two persons who are not legal practitioners, appointed by the Council; and

(c)
one person appointed by the Council, who must act as secretary of the Disciplinary Committee and who must attend meetings of and hearings by the Disciplinary Committee or a hearing committee, but has no right to vote.

(2)
In order to appoint legal practitioners and persons referred to in subsection (1)(a) and (b) the Directorate must request, by notice in the official language in at least three daily newspapers printed and circulated in Namibia, legal practitioners and persons to submit, within the period specified in the notice, to the Directorate nominations for appointment as members of the Disciplinary Committee.
(3)
If no or not sufficient nominations are submitted to the Directorate within the period specified in the notice referred to in subsection (2) the Council may appoint, subject to section 35, legal practitioners and persons considered by it as suitable as members of the Disciplinary Committee under subsection (1)(a) and (b).

(4)
If the Council fails or refuses to make an appointment in terms of subsection (1)(a) and (b) within a period of 21 days after the Minister in writing has reminded the Council to make the appointment, the Minister may appoint any legal practitioner or person whom the Minister deems fit as a member of the Disciplinary Committee and any such appointment by the Minister is deemed to have been made by the Council.

(5)
The Directorate must make known as soon as possible after the appointment by notice in the Gazette and in the official language in at least two daily newspapers which are printed in and circulated throughout Namibia, the names of the members and the secretary of the Disciplinary Committee, including the alternate members of the Disciplinary Committee.
(6)
Subject to section 35 the members, alternate members and temporary members of the Disciplinary Committee who are in office at the date of commencement of this Act are deemed to have been appointed as members in terms of this Act for a period of six months after the commencement of this Act, when the Disciplinary Committee must be constituted under this Act.

Alternate members of Disciplinary Committee

34.
(1)
The Council must appoint in respect of each member referred to in section 33(1) any other person to be the alternate of such member, but with due regard to the requirements of paragraphs (a), (b) and (c) thereof.

(2)
An alternate member appointed under subsection (1) -

(a)
must vacate his or her office if the member in respect of whom he or she has been appointed as alternate vacates his or her office;

(b)
may act in the place of the member in respect of whom he or she has been appointed during such member's absence or inability to act as a member.

Disqualifications for appointment as member of Disciplinary Committee
35.
A person is not eligible for appointment as a member of the Disciplinary Committee if the person -

(a)
is not a Namibian citizen or not lawfully admitted to Namibia for permanent residence;

(b)
is not resident in Namibia;

(c)
is a member of Parliament, a regional council or a local authority;

(d)
has been convicted of an offence, other than a political offence committed before the date of Independence of Namibia, in any country and sentenced to a term of imprisonment without the option of a fine;

(e)
has any other financial or other interest likely to prejudicially affect the performance of his or her duties as member of the Board;

(f)
has been declared as mentally ill under any law relating to mental health; or

(g)
is an unrehabilitated insolvent.
Term and vacation of office and filling of casual vacancies

36.
A member of the Disciplinary Committee holds office for a period of two years from the date of his or her appointment and is eligible for reappointment.

(2)
The office of a member of the Disciplinary Committee becomes vacant if -

(a)
the member dies or resigns that office by notice in writing delivered to the secretary of the Disciplinary Committee;

(b)
the member’s estate is sequestrated;

(c)
the member is convicted of an offence and sentenced to a term of imprisonment without the option of a fine;

(d)
the member has been absent from three consecutive meetings of the Disciplinary Committee without the leave of the Disciplinary Committee, which leave may not be granted for a period exceeding six months at a time;

(e)
in the case of a legal practitioner the member’s name is struck off the Roll or he or she is suspended from practice under this Act; or

(f)
the member is removed from office under subsection (3).

(3)
A member of the Disciplinary Committee may be removed from office by the Council if the Council, after having given the member an opportunity to be heard, is satisfied that the member is incapacitated by physical or mental illness.

(4)
If a member of the Disciplinary Committee ceases to be a member before the expiration of his or her term of office the vacancy must be filled, with due regard to paragraphs (a), (b) and (c) of section 33(1), by the appointment of another person as member for the unexpired portion of the period of office of the member whose office has become vacant.

Meetings of Disciplinary Committee
37.
(1)
The Disciplinary Committee must determine the dates and times on which and the places where meetings of the Disciplinary Committee are to be held.

(2)
The members of the Disciplinary Committee must elect -

(a)
under the chairpersonship of the secretary of the Disciplinary Committee a chairperson of the Disciplinary Committee from among their number;

(b)
in the absence of the chairperson from among their number an acting chairperson of the Disciplinary Committee.
(3)
The chairperson of the Disciplinary Committee -

(a)
may at any time convene a special meeting of the Disciplinary Committee to be held at a date, time and place determined by him or her;

(b)
must convene a special meeting of the Disciplinary Committee if requested thereto by the Minister or at least three members of the Disciplinary Committee to be held at a date, time and place determined by the chairperson.
(4)
Five members of the Disciplinary Committee form a quorum at a meeting thereof.

(5)
The decision of a majority of the members of the Disciplinary Committee present at a meeting thereof constitutes a decision of the Disciplinary Committee and in the event of an equality of votes in regard to any matter the person presiding at the meeting has a casting vote in addition to his or her deliberative vote.
(6)
The Disciplinary Committee may determine the procedure at its meetings.
Performance of administrative and clerical work of Disciplinary Committee
38.
The administrative and clerical work of the Disciplinary Committee must be performed by employees of the Law Society.

Determination of remuneration and allowances of members of Disciplinary Committee and payment thereof and of other expenses

39.
(1)
A member or alternate member of the Disciplinary Committee who is not in the full-time employment of the State must be paid in respect of any expenses incurred by the member in connection with -

(a)
preparation for and the attending of meetings of and hearings by the Disciplinary Committee; and 
(b)
travelling and accommodation when discharging his or her duties, 
such allowances as the Council may determine.

(2)
The expenses incidental to the exercising of the powers, the carrying out of the duties and the performance of the functions of the Disciplinary Committee, including the allowances referred to in subsection (1), must be defrayed out of the Levy Fund.
(3)
The Council must set out in its annual report the rate for determination of the allowances contemplated in subsection (1) and the total allowances paid to each member or alternate member for the relevant year.

Powers of Disciplinary Committee and procedure with regard to disciplinary proceedings against legal practitioners

40.
(1)
An application by -

(a)
the Council; or 
(b)
a person affected by the conduct of a legal practitioner, 
to require a legal practitioner to answer allegations of alleged unprofessional or dishonourable or unworthy conduct must be made to and be heard by the Disciplinary Committee in accordance with the rules made under section 46.

(2)
If in the opinion of the Disciplinary Committee an application made in terms of subsection (1) does not disclose a prima facie case of unprofessional or dishonourable or unworthy conduct by the legal practitioner concerned, the Disciplinary Committee may summarily dismiss such application, with written reasons, without requiring the legal practitioner to answer the allegations referred to in subsection (1) and without hearing the application.

(3)
An applicant or the Council if aggrieved by the decision of the Disciplinary Committee under subsection (2) may appeal to the Court against that decision within three months and the Court may either confirm the decision of the Disciplinary Committee or order the Disciplinary Committee to hear the application and deal with it in accordance with subsection (4).
(4)
If in the opinion of the Disciplinary Committee an application made in terms of subsection (1) discloses a prima facie case of unprofessional or dishonourable or unworthy conduct by a legal practitioner or if an order contemplated in subsection (3) has been made by the Court, the Disciplinary Committee must then decide whether the full Disciplinary Committee or a hearing committee of the Disciplinary Committee consisting, subject to subsection (5), of the number of members of the Disciplinary Committee determined by the Disciplinary Committee, must hear the application concerned.
(5)
A hearing committee must consist of not less than three members of the Disciplinary Committee, of which at least one member must be a member contemplated in paragraph (b) of section 33(1), and the Disciplinary Committee must -

(a)
determine who are the members of the hearing committee concerned; and 
(b)
designate one of the members contemplated in paragraph (a) of section 33(1) as chairperson of the hearing committee.

(6)
The Disciplinary Committee or a hearing committee must -
(a)
determine a date and the time and place for the hearing of the application and notify the applicant and the legal practitioner concerned in writing thereof; and

(b)
not later than 14 days before the date determined for the hearing of the application furnish the legal practitioner concerned with a copy of any affidavit made in support of the application and must give the legal practitioner an opportunity to inspect any document lodged with the Disciplinary Committee in relation to the application.

(7)
The Council may appoint one or more initiators, in respect of any particular hearing or in general, to -

(a)
lead evidence at the hearing of an application;

(b)
cross-examine the legal practitioner to whom an application relates and witnesses called by him or her; and 
(c)
present argument.
(8)
A legal practitioner is entitled to legal representation at the hearing of an application by the Disciplinary Committee or a hearing committee.

(9)
A legal practitioner concerned who is present at a hearing may answer for himself or herself or through his or her legal practitioner to any allegation referred to in subsection (1) and be heard in his or her defence, and may for such purpose -

(a)
give evidence under oath or affirmation;

(b)
call witnesses to testify on his or her behalf;

(c)
submit any document, book, record or any other thing relevant to the hearing; and

(d)
examine witnesses testifying against him or her.

(10)
A legal practitioner concerned found guilty of unprofessional or dishonourable or unworthy conduct may -

(a)
address the Disciplinary Committee or a hearing committee;

(b)
call witnesses to give evidence on his or her behalf, 

in mitigation of sentence.

(11)
A hearing is only open to the public if the Disciplinary Committee or a hearing committee, subject to the proviso to Article 12(1)(a) of the Namibian Constitution, so determines.

(12)
At a hearing it is no defence that the legal practitioner concerned has acted within the scope of his or her employment with any employer or in a representative capacity on behalf of a juristic person.

(13)
If at the conclusion of the hearing of an application the Disciplinary Committee or a hearing committee -

(a)
is satisfied that a case of unprofessional or dishonourable or unworthy conduct has not been made out against the legal practitioner, it must dismiss the application;

(b)
is satisfied that the legal practitioner is guilty of the unprofessional or dishonourable or unworthy conduct alleged in the application or in respects other than those so alleged, it must act in accordance with either section subsection (14) or section 41(1).

(14)
If the Disciplinary Committee or a hearing committee is of the opinion that the unprofessional or dishonourable or unworthy conduct of which the legal practitioner is guilty justifies an application to the Court for an order to strike the legal practitioner's name from the Roll or to suspend the legal practitioner from practice, it must proceed to make such application to the Court in terms of section 31.

(15)
The Disciplinary Committee or a hearing committee, when acting in accordance with section 41(1), may make such order as to the reimbursement of costs incurred by the Disciplinary Committee, a hearing committee or the complainant in connection with the application, including witness expenses, as it may think fit.

(16)
Any fine imposed under section 41(1)(b) and any costs payable in accordance with subsection (15) are -

(a)
moneys owing to the Law Society and must be paid into the Levy Fund;
(b)
recoverable by legal process.

(17)
A question before the Disciplinary Committee or a hearing committee must be decided by a majority of the votes of the members present and in the event of an equality of votes in regard to any matter the person presiding at the hearing has a casting vote in addition to his or her deliberative vote.

(18)
The Disciplinary Committee or a hearing committee may co-opt an expert to advise it on any matter to be adjudicated at a hearing.

(19)
An expert co-opted as contemplated in subsection (18) has no voting power to decide on the outcome of a hearing.

(20)
If a member of -

(a)
the Disciplinary Committee dies or becomes unable to act as a member during a hearing with the result that the Disciplinary Committee no longer has a quorum, the hearing must terminate and must commence afresh once a quorum of the Disciplinary Committee is available or once the hearing has been allocated to a hearing committee;
(b)
a hearing committee dies or becomes unable to act as a member during a hearing with the result that the hearing committee no longer has a quorum, the hearing must terminate and must commence afresh, and the chairperson of the Disciplinary Committee, with due regard to subsection (5), must appoint another member of the Disciplinary Committee as member of the hearing committee in the place of the member who has so died or became unable.

(21)
The Disciplinary Committee or a hearing committee has jurisdiction to hear any case of unprofessional or dishonourable or unworthy conduct by a legal practitioner, irrespective of whether that legal practitioner is still a legal practitioner at the time of the hearing.
Findings of Disciplinary Committee or hearing committee in respect of hearing and penalties imposed for unprofessional or dishonourable or unworthy conduct
41.
(1)
If the Disciplinary Committee or a hearing committee is of the opinion that the unprofessional or dishonourable or unworthy conduct of which the legal practitioner has been found guilty does not justify an application to the Court for an order to strike the legal practitioner's name from the Roll or to suspend the legal practitioner from practice, and that the case may adequately be dealt with by itself, it may -
(a)
reprimand or caution the practitioner;

(b)
reprimand and order the practitioner to pay a fine not exceeding N$200 000; or
(c)
impose conditions and restrictions subject to which the practitioner may practice for a specified period.
(2)
The Disciplinary Committee or a hearing committee must -

(a)
set out fully in writing its findings and the penalties (if any) imposed in terms of this section; and

(b)
make such findings and the penalties known -

(i)
in the case of a hearing by the Disciplinary Committee, to the Council;
(ii)
in the case of a hearing by a hearing committee, to the Disciplinary Committee and the Council.
(3)
The secretary of the Disciplinary Committee must notify -

(a)
a legal practitioner who has been found guilty of unprofessional or dishonourable or unworthy conduct, whether or not that practitioner was present at the hearing -

(i)
in the case of penalties imposed in terms of subsection (1)(a), of the findings of the Disciplinary Committee or the hearing committee and the penalties concerned by forwarding or having forwarded a copy of such findings and particulars of the penalties, duly signed by the person who presided at the hearing, by prepaid registered letter to the postal address of the practitioner as it appears in the relevant register of the Directorate;

(ii)
in the case of penalties imposed in terms of subsection (1)(b) or (c), by serving or having served a copy of the findings of the Disciplinary Committee or the hearing committee and particulars of the penalties, duly signed by the person who presided at the hearing -

(aa)
upon the practitioner personally; or

(bb)
at the practitioner’s place of business on any partner, associate, employer or employee of that practitioner.

(b)
in writing the applicant contemplated in section 40(1), the Council and the Disciplinary Committee if the application concerned has been heard by a hearing committee, of the findings of the Disciplinary Committee or a hearing committee and the penalties imposed as contemplated in paragraph (a)(i) and (ii).

(4)
If the legal practitioner referred to in subsection (3) or the partner, associate, employer or employee referred to in subsection (3)(b)(ii) -

(a)
cannot be traced;

(b)
refuses to accept service of the documents concerned; or

(c)
refuses to sign an acknowledgement of receipt relating to the service of such copy of the findings and particulars of the penalties referred to in subsection (3), 
the Secretary of the Disciplinary Committee may serve such copy of the findings and particulars of the penalties upon the legal practitioner by means of a prepaid registered letter addressed to that practitioner's postal address as it appears in the register concerned.

(5)
The partner, associate, employer or employee upon whom a copy of the findings and the penalties is served in terms of subsection (3)(b)(ii), must acknowledge receipt thereof in writing and state his or her capacity.

(6)
If a legal practitioner has been found not guilty of unprofessional or dishonourable or unworthy conduct the secretary of the Disciplinary Committee must notify -

(a)
that practitioner of the findings of the Disciplinary Committee or the hearing committee by prepaid registered letter addressed to that practitioner at his or her postal address as it appears in the register concerned;

(b)
in writing the applicant contemplated in section 40(1), the Council and the Disciplinary Committee if the application concerned has been heard by a hearing committee, of the findings of the Disciplinary Committee or a hearing committee.
(7)
A finding made or a penalty imposed by the Disciplinary Committee or a hearing committee at a hearing is of force and effect after the date determined by the Disciplinary Committee or the hearing committee.
(8)
A legal practitioner who has been found guilty as contemplated in section 40(13)(b) may appeal, within 30 days of the notification to him or her of the decision of the Disciplinary Committee or a hearing committee and the penalties imposed as contemplated in subsection (3), to the Court against the finding of guilty or any penalty contemplated in section 41(1)(a), (b) or (c) or against the finding and any penalty imposed.

(9)
An applicant, the Council or the Disciplinary Committee if an application has been heard by a hearing committee may appeal, within 30 days of the notification to them as contemplated in subsection (3)(b) or (6)(b), to the Court against any penalty imposed as contemplated in subsection (1)(a), (b) or (c) or the finding of not guilty.
(10)
The Disciplinary Committee may -

(a)
postpone the imposing of a penalty upon any legal practitioner so convicted; or

(b)
suspend the execution of a penalty mentioned in subsection (1)(b) and so imposed upon a practitioner, for such period and subject to such conditions as it may in each case determine.

(11)
If at the end of the period for which the imposition of a penalty has been postponed under subsection (10)(a), the Disciplinary Committee is satisfied that the legal practitioner concerned has observed all the relevant conditions the Secretary of the Disciplinary Committee must inform that practitioner that no penalty will be imposed upon him or her.

(12)
If the execution of a penalty has been suspended under subsection (10)(b) and the Disciplinary Committee is satisfied that the legal practitioner concerned has observed all relevant conditions throughout the period of suspension, the Secretary of the Disciplinary Committee must inform that practitioner that the penalty will not be executed.

(13)
If a legal practitioner concerned fails to comply with any conditions determined under subsection (10), the Disciplinary Committee must impose a penalty upon that practitioner or execute the penalty imposed upon that practitioner, unless that practitioner satisfies the Disciplinary Committee that the non-compliance with such conditions was due to circumstances beyond his or her control.

(14)
Any legal practitioner concerned who -

(a)
refuses or fails to comply with any condition or restriction imposed in terms of subsection (1)(c); or

(b)
practises the profession or performs any act relating to such profession, while he or she is suspended by the Court, 
commits an offence and is liable on conviction to a fine not exceeding N$100 000 or to imprisonment for a period not exceeding five years or to both such fine and imprisonment, and on a second or subsequent conviction of any contravention of or failure to comply with the same provisions, to a fine not exceeding N$200 000 or to imprisonment for a period not exceeding 10 years, or to both such fine and such imprisonment.

Powers of Disciplinary Committee with regard to mediation and diversion of certain types of conduct
42.
(1)
The Disciplinary Committee may prepare and compile from time to time, after consultation with the Council, directives regarding -
(a)
the mediation and diversion of certain categories of unprofessional or dishonourable or unworthy conduct by legal practitioners, including the circumstances under which mediation and diversion may take place;

(b)
the determination of the categories contemplated in paragraph (a);

(c)
the determination of the penalties that may be imposed in respect of the categories concerned such as, but not limited to a private reprimand and plea bargaining; and 
(d)
the persons, bodies or functionaries who may deal with the matters contemplated in paragraphs (a), (b) or (c) and the powers, duties and functions of the persons, bodies or functionaries;

(2)
For the purposes of subsection (1) “diversion” means that certain less serious categories of unprofessional or dishonourable or unworthy conduct by legal practitioners may be dealt with otherwise than as contemplated in sections 40 and 41 and that other penalties than those contemplated in section 41(1) may be imposed as contemplated in the directives concerned: Provided that such a penalty may not exceed the penalties contemplated in section 41(1).
Powers of Disciplinary Committee and procedure with regard to disciplinary proceedings against candidate legal practitioners

43.
(1)
The grounds and procedure for disciplinary action by the Disciplinary Committee against candidate legal practitioners and the conditions for renewing their registration as candidate legal practitioners are as prescribed by the Council under section 64(1).

(2)
The provisions relating to disciplinary action against a legal practitioner as contemplated in sections 40, 41 and 42 apply with the necessary changes to a candidate legal practitioner, save that -

(a)
the provisions of -

(i)
section 40(14) dealing with the making of an application to the Court for an order to strike the legal practitioner's name from the Roll or to suspend the legal practitioner from practice;
(ii)
section 41(1) dealing with the imposing of penalties, 
does not so apply in respect of candidate legal practitioners;
(b)
in disciplining a candidate legal practitioner the Disciplinary Committee or a hearing committee may -
(i)
reprimand or caution the candidate legal practitioner

(ii)
reprimand and order the candidate legal practitioner to pay a penalty not exceeding N$100 000;

(iii)
impose conditions and restrictions subject to which the candidate legal practitioner may be attached for a specified period;

(iv)
suspend the candidate legal practitioner for a specified period of time, subject to such conditions as the Disciplinary Committee or hearing committee may determine, from being attached or performing certain specified acts especially pertaining to his or her attachment; or 
(v )
withdraw his or her registration as a candidate legal practitioner, either indefinitely or for such period as the Disciplinary Committee or hearing committee may determine.

Power of Court

44.
If in determining an application made to it in terms of section 31 the Court finds that the legal practitioner to whom the application relates is guilty of unprofessional or dishonourable or unworthy conduct the Court may, if in the circumstances of the case it thinks fit so to do and instead of granting an order that the name of the legal practitioner be struck off the Roll or that the legal practitioner be suspended from practice -

(a)
reprimand or caution the legal practitioner; or

(b)
reprimand and order the legal practitioner to pay a fine not exceeding N$200 000; or

(c)
impose conditions and restrictions subject to which the practitioner may practice for a specified period, 
and may make any restitution order in favour of the complainant in relation to the case.
Restoration to Roll

45.
(1)
A person whose name has been struck off the Roll may apply to the Court to have his or her name restored to the Roll.

(2)
An application under subsection (1) must be -

(a)
made in terms of the Rules of Court; and 
(b)
accompanied by recommendations in support thereof of the Directorate and the Disciplinary Committee, being joined in the application.

(3)
The rules made by the Council relating to admission and enrolment as legal practitioner apply with the necessary changes to an application referred to in subsection (1).

Rules governing Disciplinary Committee

46.
(1)
The Council may make upon the recommendation of the Disciplinary Committee rules for regulating the making, hearing and determining of applications to the Disciplinary Committee in terms of section 40(1).
(2)
For the purposes of the hearing of an application in terms of section 40 the Disciplinary Committee or a hearing committee may - 
(a)
summon any person, whether of its own accord or at the request of the applicant or the legal practitioner to whom the application relates, to appear before it at a time and place specified in the summons and to give evidence in relation to any matter concerning the application or to produce any book, document, record or thing having a bearing on the application.

(b)
through the person presiding at the hearing administer an oath to or take an affirmation from, any person appearing before it to give evidence;

(c)
put questions to any person appearing before it as a witness or require the person to produce any book, document, record or thing in his or her possession or custody or under his or her control.

(3)
A person who gives evidence before the Disciplinary Committee or a hearing committee is subject to all the obligations and is entitled to all the privileges, including witness fees, to which a witness is subject or entitled in civil proceedings in a magistrates’ court.

(4)
A person who has been duly summoned to attend before the Disciplinary Committee or a hearing committee and who -

(a)
refuses or fails without reasonable and sufficient cause to attend and give evidence relevant to the hearing at the time and place stated in the summons;

(b)
refuses to take the oath or make an affirmation when required to do so by the person presiding thereat;

(c)
refuses or fails without reasonable and sufficient cause to produce any document, record, book or thing which the person has been required in the summons to produce;

(d)
refuses to answer or to answer fully and satisfactorily to the best of his or her knowledge and belief a question lawfully put to him or her, 

commits an offence and is liable on conviction to a fine not exceeding N$10 000.

Hearing in respect of legal practitioner or candidate legal practitioner not to prejudice civil or criminal liability

47.
(1)
The -

(a)
conducting of a hearing against a legal practitioner or a candidate legal practitioner does not prejudice the right of -

(a)
any person, body or institution to institute civil proceedings;

(b)
the Prosecutor-General to institute criminal proceedings; or 

(c)
an employer to take disciplinary action, 

against that legal practitioner or candidate legal practitioner based on the same facts; or

(b)
institution of civil or criminal proceedings against a legal practitioner or a candidate legal practitioner or the fact that an employer has taken action against a legal practitioner or a candidate legal practitioner does not prejudice the right of the Disciplinary Committee or a hearing committee to conduct a hearing relating to allegations of alleged unprofessional or dishonourable or unworthy conduct against those practitioners, and from imposing a penalty on those practitioners for unprofessional or dishonourable or unworthy conduct arising from the same facts.

(2)
Any incriminating reply or information obtained or incriminating evidence directly or indirectly derived from questioning at a hearing is not admissible as evidence against the legal practitioner or candidate legal practitioner concerned in criminal or civil proceedings in a court of law, but incriminating evidence is admissible in criminal proceedings if the person stands trial on a charge referred to in section 46(4).

Penalties for false evidence

48.
Any person who gives false evidence on oath or affirmation at any hearing by the Disciplinary Committee knowing that evidence to be false commits an offence and is on conviction liable to the penalties prescribed by law for the crime of perjury.

Cognisance by Disciplinary Committee, hearing committee or court of law of conduct of legal practitioner or candidate legal practitioner under certain circumstances

49.
(1)
Every -

(a)
legal practitioner who, either before or after his or her admission and enrolment as a legal practitioner; or
(b)
candidate legal practitioner who, either before or after his or her registration by the Council, 
has been acquitted or convicted of any offence by a court of law may be dealt with by the Disciplinary Committee or a hearing committee in terms of this Part if the Disciplinary Committee is of the opinion that such offence constitutes unprofessional or dishonourable or unworthy conduct.

(2)
The Disciplinary Committee or a hearing committee may act as contemplated in subsection (1) notwithstanding the fact that the facts set forth in the charge relating to a hearing would, if proved, constitute the offence set forth in the criminal charge on which the legal practitioner or candidate legal practitioner was so acquitted or convicted or any other offence of which the practitioner might have been convicted at his or her trial on the criminal charge.
(3)
A legal practitioner or candidate legal practitioner referred to in subsections (1) and (2) is liable upon proof of any conviction referred to in those subsections, in the case of -

(i)
the legal practitioner, to any one or more of the penalties referred to in section 41(1) or to be struck from the roll or be suspended from practice by the Court;
(ii)
in the case of the candidate legal practitioner, to any one or more of the penalties referred to in section 43(2)(b).

(4)
Before -

(a)
the Disciplinary Committee or a hearing committee imposes upon the legal practitioner or candidate legal practitioner concerned any penalty referred to in subsection (3);

(b)
the Court strikes a legal practitioner from the Roll or suspends him or her from practice, 
the Disciplinary Committee, hearing Committee or Court must afford that practitioner the opportunity by himself or herself or through a legal practitioner to tender an explanation to the Disciplinary Committee, hearing committee or Court in mitigation of the conduct concerned.

(5)
If in the course of any proceedings before any court of law or in the course of any investigation in terms of any law it appears to that court or the person in charge of the investigation that there is prima facie evidence of unprofessional or dishonourable or unworthy conduct by a legal practitioner or a candidate legal practitioner or of conduct which, if regard is had to that practitioner’s profession, is unprofessional, the court or person must direct that a copy of the record of such proceedings or investigation, or such portion thereof as is material to such conduct be submitted to the Disciplinary Committee.

(6)
The Disciplinary Committee or a hearing committee may request from the clerk of any court or the person in charge of any investigation a transcript of any proceedings or investigation finalised before such court or person and which has relevance to any hearing conducted by the Disciplinary Committee or a hearing committee.

(7)
The clerk of the court or the person referred to in subsection (6) must make the transcript referred to in that subsection available to the Disciplinary Committee or hearing committee as soon as practicable.
(8)
If the unprofessional or dishonourable or unworthy conduct with which any legal practitioner or candidate legal practitioner is charged amounts to an offence of which that practitioner has been convicted by a court of law, a certified copy of the record of his or her trial and conviction by that court is sufficient proof on the identification of that practitioner as the person referred to in the record, of the commission by that practitioner of such offence, unless the conviction has been set aside by a superior court.

Duties of Directorate relating to keeping and maintaining of register relating to professional and disciplinary history of legal practitioners
50.
(1)
The Directorate must keep and make available on its website or cause to be kept and so made available a register of current members, updated at least monthly, in which is entered -
(a)
the professional history of each member of the Law Society in relation to -

(i)
his or her date of admission and enrolment as a legal practitioner;

(ii)
whether he or she is still practising or otherwise employed or retired;

(iii)
if he or she is still practising, whether he or she does so with a fidelity fund certificate or with an exemption certificate issued under section 85(2) or is employed, including as consultant, at a practice whose partners or directors have been issued with such an exemption, including the name of the practice concerned or at a law centre;

(iv)
if he or she is otherwise employed, the name of his or her employer and his or her position; and 

(v)
if he or she is retired, his or her date of retirement;
(b)
with regard to the disciplinary history of each member of the Law Society, at least a list of all disciplinary proceedings that resulted in penalties imposed by the Disciplinary Committee or a hearing committee during the preceding 24 months, specifying the unprofessional or dishonourable or unworthy conducts on which the legal practitioner concerned was found guilty and the penalty imposed, unless the Disciplinary Committee specifically determines otherwise;

(c)
whether an appeal was lodged against any finding of and penalty imposed by the Disciplinary Committee or a hearing committee and the status and outcome of any appeal, together with reasons for the decision relating to the appeal; and

(d)
the member status of every legal practitioner who has been suspended from practice as contemplated in section 64(1)(f).

(2)
A legal practitioner must annually, not later than the date determined by the Directorate for the submission of applications for fidelity fund certificates and exemption certificates, provide to the Directorate the information contemplated in subparagraphs (ii) to (v) of subsection (1)(a).
(3)
A contravention of or failure to comply with subsection (2) constitutes unprofessional or dishonourable or unworthy conduct by the legal practitioner concerned.
(4)
Subject to section 64(2) and (3) the Council may make rules prescribing any additional information to be kept in the register referred to in subsection (1), such as, but not limited to, areas of specialisation, professional awards and honours and pro bono records.
(5)
The Directorate must notify in writing the registrar to amend the Roll in respect of every legal practitioner who has been suspended from practice as contemplated in section 64(1)(f).
Duties of Directorate relating to keeping of separate disciplinary register and preparation of report and strategic plan and budget for Disciplinary Committee
51.
(1)
The Directorate must keep or cause to be kept a separate private disciplinary register of members of the Law Society updated at least monthly and which must at least contain in respect of the member concerned the details of any private reprimand, any plea bargain or any other diversion, if any, involving the legal practitioner, including the agreed provisions and conditions and the penalty or other remedial actions, as appropriate and the register -
(a)
is at any time accessible to the Disciplinary Committee, a hearing committee and the Council;
(b)
is only accessible to any other person, body or institution by virtue of a court order.
(2)
The Directorate must annually prepare and publish on the website of the Law Society within three months after the first day of April of each year a report regarding all applications received by the Disciplinary Committee as contemplated in section 40(1) during the preceding year, and the report must include the nature and status of each complaint received with regard to -

(a)
the date on which it was received;
(b)
whether the complaint had been mediated, diverted or referred to the Disciplinary Committee;
(c)
whether a prima facie case had been made out;
(d)
whether the complaint had been finalised and, if so, the date and nature of the outcome;
(e)
whether such outcome has been appealed against and, if so, the status of the appeal; and if such appeal had been concluded, the outcome and reasons for the decision of the appeal, 
but the report may not identify the legal practitioner or candidate legal practitioner concerned or the complainant involved.
(3)
The Directorate must -

(a)
prepare and compile after consultation with the Disciplinary Committee every three years a strategic plan and budget for the Disciplinary Committee; and 
(b)
present the strategic plan and budget for review and comments to the members of the Law Society, the Chief Justice and the Minister;
(c)
(i)
prepare and compile within three months after the first day of 

April of each year, together with the Disciplinary Committee, a joint annual report on the Disciplinary Committee’s performance against the strategic plan and budget; and 

(ii)
present such report to the members of the Law Society, the Chief Justice and the Minister.
(4)
The Minister must table the strategic plan and budget and the report contemplated in subsection (3)(b) and (c)(ii) in the National Assembly within 60 days, if the National Assembly is in session, or, if it is not in session, within 30 days after commencement of its next session.
Duties of Disciplinary Committee relating to disciplinary action taken and the outcomes thereof

52.
(1)
The Disciplinary Committee must keep and update or cause to be kept and updated at least every three months a list to which the public has access containing -

(a)
all applications contemplated in section 40(1) heard by it and a hearing committee, including next action dates;
(b)
the names of legal practitioners found guilty and for what offence or unprofessional or dishonourable or unworthy conduct;
(c)
the findings of the Disciplinary Committee or a hearing committee in each case, together with reasons, and any penalties imposed; and

(d)
any pending litigation and the nature thereof, subsequent to the findings of the Disciplinary Committee or a hearing committee.

(2)
The Disciplinary Committee must annually prepare and publish on its website within three months after the first day of April of each year a report containing (without including personal identification) at least the following information -
(a)
the number and nature of all applications made to it in terms of section 40(1) in respect of the preceding year;
(b)
the number and nature of applications in which no prima facie case was found to exist;
(c)
the number and nature of applications in which no prima facie case was found to made out, but which had been taken on appeal to the Court, together with the status of the appeal and, if applicable, the outcome thereof and the reasons for such outcome;
(d)
the number and nature of disciplinary hearings set down and held during the period in question;
(e)
the number and nature of disciplinary hearings set down but not held during the period in question, and the reasons for such hearings not having been held;
(f)
the number, nature and outcomes of cases finalised by the Disciplinary Committee or a hearing committee including, if applicable -

(i)
the charges on which the legal practitioners were found guilty;

(ii)
what penalties were imposed; and 
(iii)
whether an appeal was lodged, and if so, by whom (a legal practitioner, an applicant or the Council) and the outcome of the appeal;
(g)
the number and nature of cases in which the striking of the name of a legal practitioner from the Roll or the suspension of a legal practitioner from practice was recommended by the Disciplinary Committee or a hearing committee and the dates on which such recommendations were made;
(h)
the number and nature of cases in which application was made to the Court for the striking of the name of a legal practitioner from the Roll or the suspension of a legal practitioner from practice and the dates on which such applications were made, and

(i)
the number and nature of applications by the Disciplinary Committee heard in the Supreme Court, together with the status of such applications and, if appropriate -

(i)
their outcomes and the reasons for those outcomes;

(ii)
the date on which such applications were made;

(iii)
when the applications were heard; and
(iv)
when judgment was delivered in respect thereof
PART V

LAW SOCIETY OF NAMIBIA AND DIRECTORATE
Continued existence of Law Society

53.
(1)
The Law Society of Namibia established by section 40 of the repealed Act continues to exist with the same name as from the commencement of this Act and -

(a)
continues to be a body corporate with perpetual succession and a common seal, capable of suing and being sued; and 
(b)
subject to this Act, continues to be capable of doing and suffering all such acts and things as bodies corporate may lawfully do and suffer.

(2)
Upon the commencement of this Act all assets, rights, liabilities and obligations of the Law Society which existed under the repealed Act continue to so vest in the Law Society.

Objectives of Law Society

54.
The objectives of the Law Society are -

(a)
to maintain and enhance the standards of conduct and integrity of all members of the legal profession;

(b)
to present the views of the legal profession;

(c)
to further the development of law as an instrument of social engineering and social justice;

(d)
to encourage and promote efficiency in and responsibility in relation to the profession;

(e)
to encourage and promote the education and training of legal practitioners at all stages and levels, with emphasis on the broadening of such education;

(f)
to make recommendations to interested parties in relation to the education and training of legal practitioners;

(g)
to define and enforce correct and uniform practice and discipline among members;

(h)
to encourage and promote and give all necessary assistance to the effective implementation of any legal aid scheme established and governed by or under any law;

(i)
to promote social interaction among members;

(j)
to consider and deal with all matters affecting the professional interest of members;

(k)
to co-operate and collaborate with the representative bodies of other Namibian, Southern African Development Community and international professional bodies in aspiring to attain these objectives;

(l)
to encourage and promote applied research in the development of the law and legal practice;
(m)
to encourage and promote the maintenance and enhancement of the Rule of Law;

(n)
to encourage and promote the protection of human rights;

(o)
to represent, protect and assist members regarding their conditions of practice and related matters;
(p)
to encourage and promote an appropriately independent, strong, diverse and effective legal profession;
(q)
to ensure that legal practitioners are competent and maintain high ethical and professional standards in the provision of legal services;
(r)
to promote regulation of the legal profession in an efficient, effective and proportionate manner;
(s)
to encourage and promote access to justice for all;
(t)
to encourage and promote unity within the legal profession;

(u)
to encourage and promote equal opportunities within the legal profession;

(v)
to encourage and promote responsible innovation in the provision of legal services;

(w)
to participate in the reform of the law by the Government and other agencies;

(x)
to -

(i)
adopt a statement of professionalism that addresses clearly and concisely the ethical obligations of legal practitioners in relation to their various roles as -

(aa)
officers of the court;

(bb)
representatives of clients;

(cc)
custodians of client funds and information;

(dd)
opponents to other legal practitioners or unrepresented litigants;

(ee)
members of the broader legal profession; and 
(ff)
citizens;

(ii)
ensure public awareness of the statement of professionalism;

(iii)
incentivise the incorporation of the statement of professionalism into all levels of legal training and the culture of legal practice;

(y)
to adopt realistic and appropriately detailed statements of minimum competence for all practice areas;

(aa)
to create reliable guidelines in relation to specialist certifications in respect of the profession, including, but not limited to -

(i)
in the case of litigation specialists in whichever form of practice, the inclusion of Senior Counsel certification, recommended by the profession and approved by the Chief Justice;

(ii)
in the case of individual legal practitioners in other practice areas, the inclusion of practice-area-specific specialist certification, after consultation with institutions identified by the Council that may contribute to the reliability of the quality marker concerned, save that in respect of legal practices and individual legal practitioners -

(aa)
provision must be made and institutional capacity must be created for certification by the profession of excellence in practice standards and the formal recognition or accreditation of private quality marks;

(bb)
minimum requirements must be set for all specialist certifications, irrespective of the form of practice, including but not limited to -

(aaa)
a transparent process;

(bbb)
clear and relevant criteria for certification; and 
(ccc)
if applicable, ongoing competence assurance, 
to ensure these certifications assist clients in making informed choices in respect of who should best serve them; and
(bb)
to design and implement an appropriately focused, yet flexible mandatory continuing professional development system, requiring legal practitioners to meet a specific point allocation or achieve specified objectives, and the system -

(i)
must incorporate incentives for exceeding minimum requirements;

(ii)
must provide uniform reporting to allow effective data collection for learning and for accurate publication as an incentive;

(iii)
must with appropriate flexibility also provide for the accreditation of external continuing professional development course providers and internal continuing professional development programmes, the latter to be provided by the legal practice concerned;

(iv)
may distinguish if necessary and applicable between mandatory requirements for practising compared to non-practising legal practitioners and determine the nature of the distinction;

(v)
must include incentives for mentorship and skills transfer among members of the profession; and 

(vi)
must identify and incentivise certain types of pro bono work that meet the system’s goals.
Powers of Law Society

55.
In addition to any power conferred upon the Law Society by or under this Act or any other law the Law Society may for the purpose of the attainment of its objectives -

(a)
acquire or hire movable or immovable property;

(b)
develop, hypothecate, let, sell or otherwise dispose of movable or immovable property of the Law Society;

(c)
make charitable donations and grants-in-aid in support of projects and persons which would benefit the legal profession including bursaries;
(d)
accept, draw, endorse, issue, make, pay or perform any other act in respect of negotiable instruments;

(e)
invest with a banking institution the funds of the Law Society which are not immediately required upon such security as may from time to time be determined by the Council;

(f)
raise or borrow money, in such manner as the Council may think fit, which is required by the Law Society in connection with its functions;

(g)
conclude an agreement with any person for the performance of any particular act or particular work or the rendering of particular services;

(h)
enter into contracts in connection with the carrying out of its duties, the performance of its functions or the exercise of its powers;

(i)
establish or promote or administer or assist in the establishment, promotion or administration of -

(i)
insurance schemes;

(ii)
medical aid schemes or medical benefit schemes;

(iii)
pension funds or provident funds or pension schemes or benevolent schemes, 
to benefit members and former members of the Law Society, employees of members and employees of the Law Society and the dependants of such members, former members and employees;

(j)
appear in support of or in opposition to, or abide by the decision of any court, in any proceedings brought in terms of this Act and, if permitted by any other law, such other law;

(k)
appoint representatives of the Law Society to serve on a board, committee, institution or any other body if or when required to do so by or under any law;

(l)
collect relevant data and, if warranted, put in place incentive programmes aimed at creating equal access and opportunities for all legal practitioners;

(m)
collect and present relevant data to establish empirical facts around equity or diversity in the legal profession, not necessarily restricted to simply racial and gender distinctions;
(n)
implement one of, or a blend of, proactive/compliance based regulation and reactive/complaint based regulation;
(o)
design and incorporate, as part of proactive regulation as well as entity regulation, best practice guidelines on legal practice management systems that promote diversity, substantive equality and freedom from discrimination, or similar guidelines and systems;
(p)
do anything that is necessary for or conducive to the attainment of the objectives and powers of the Law Society.
Membership of Law Society

56.
(1)
Every person admitted and enrolled as a legal practitioner in terms of this Act is a member of the Law Society.

(2)
A member of the Law Society -

(a)
who is suspended from practice under or in terms of this Act is not entitled to the rights and privileges of membership of the Law Society during the period of suspension, but that member remains liable to pay his or her membership fees;
(b)
whose name is struck off the Roll ceases to be a member of the Law Society.

General meetings of members of Law Society

57.
(1)
The Law Society must hold once in each calendar year a general meeting of members of the Law Society.
(2)
The business to be transacted at an annual general meeting include -

(a)
the election of members of the Council, if any;
(b)
notification of the latest audited annual financial statements of the Law Society;
(c) 
the appointment of an auditor;
(d)
the latest annual report of the Fidelity Fund presented by the chairperson, or other member of the Board of Control during the period the report pertains to; and 


(e)
the consideration of any business of which due notice has been given in accordance with subsection (4).

(3)
The Council may at any time and must convene if demanded by at least one-tenth of the members of the Law Society, a special general meeting of members of the Law Society.

(4)
The Directorate must send at least 21 calendar days prior to the date determined for an annual or a special general meeting written notice of the meeting concerned to each member of the Law Society.

(5)
A quorum for an annual or a special general meeting of the Law Society is one-fifth of the members of the Law Society who are not under suspension from practice or in arrear with membership fees, either present or represented.

Continued existence and composition of Council of Law Society

58.
(1)
The Council established by section 45(1) of the repealed Act to be responsible for the proper and effective management of the affairs of the Law Society continues to exist, subject to this Act, with the same name as from the commencement of this Act.

(2)
The Council consists of eight members, namely -

(a)
six legal practitioners elected by the members of the Law Society at an annual general meeting from among its members in the manner prescribed by the Council of whom -

(i)
at least four must be legal practitioners who are in private practice;
(ii)
five must have five years’ post admission experience and one must have less than five years’ post admission experience;

(iii)
at least 50% must be women, 
and members are encouraged to consider the composition of the Council in terms of regional representation;
(b)
two persons who are not necessarily legal practitioners, appointed by the six members contemplated in paragraph (a), who specialize in one or more of financial management, risk management, corporate governance, the implementation of human rights, the advancement of an ethical culture, psychology, or effective leadership of complex organisations, or such additional areas of specialization as prescribed in the Rules. 
(3)
In order to appoint persons referred to in subsection (2)(b) the six members contemplated therein must request, by notice in the official language in at least two daily newspapers printed and circulated in Namibia, members of the public and bodies or organisations specified, to submit, within the period specified in the notice, to the six members nominations for appointment as members of the Council.

(4)
If no or not sufficient or sufficiently qualified nominations are submitted to the six members concerned within the period specified in the notice referred to in subsection (3) the six members must appoint persons considered by them as suitable, as members of the Council under subsection (2)(b). For all applications not chosen, Council shall prepare written reasons. 
(5)
Until the process in subsection (3) is complete, two members of the previous Council may be requested to assist the incoming Council.

(6)
As soon after the election of the six members of the Council contemplated in subsection (2)(a) as it is practicable to do so the six members must elect from among themselves a chairperson and a vice-chairperson of the Council, but, subject to subsection (6), -

(a)
a member of the Council is only eligible for election as chairperson after having served for at least six months as either vice-chairperson or treasurer of the Council; and
(b)
a member of the Council is only eligible for election as vice-chairperson after having served for at least one year on the Council; 

(7)
Subsections 5(a) and 5(b) will only be applicable if, at the time of appointing a chairperson or vice-chairperson, at least one eligible person for such position is serving on the Council, and if not, the two longest serving past Councillors, or in the event of more than two past councillors having served for the same period, all of them, shall be eligible for each such appointment.  
(8) 
The Council must elect as soon after every annual general meeting as is practicable to do so from among themselves a treasurer of the Council, but the financial expert contemplated in subsection (2)(b) may not be the treasurer of the Council.

(9)
A member of the Council holds office for 3 years and a member whose term of office expires is eligible for re-election once: Provided that at the second annual general meeting following the annual general meeting at which the six members of the Council contemplated in subsection (2)(a) have been elected, three of the six members as determined by lot, must vacate office and three members must be elected to the Council at the AGM concerned: Provided further that any member concerned can indicate that he or she wishes to so vacate office, and in that case the lot is only to be determined in respect of so many other members as to equal the three members who must vacate office.
(10) The three members of the Council who must vacate office as contemplated in subsection (9) hold office for only two years.

(11) At all subsequent annual general meetings members of the Council must be elected in the stead of the members whose office has expired.
(12)
If for any reason the members of the Law Society fail to elect a successor for a member of the Council whose term of office expires, that member continues in office until his or her successor is elected, even if the composition of the Council then does not comply with the requirements of this Act.
(13) For as long as the appointment of members referred to in subsection (2)(b) has not been finalised, the Council is regarded as properly constituted and no action of the Council shall be invalid solely for the reason that members under subsection (2)(b) has not been appointed yet, provided that the Council can at all times show that it is making a bona fide effort to appoint such members under subsection 2(b).  
Vacation of office and filling of casual vacancy in Council

59.
(1)
A member of the Council ceases to be such a member and his or her office becomes vacant -

(a)
if the member has failed to attend three consecutive meetings of the Council without good cause shown to Council, who may delegate their discretion to the chair or vice chair”;

(b)
if the member dies or resigns by notice in writing delivered to the Director of the Law Society;
(c)
in such other circumstances as may be prescribed by the Council in the government gazette.

(2)
If a member of the Council vacates his or her office before the expiration of his or her term of office the Council may appoint another member of the Law Society to fill the vacancy for the unexpired portion of such term of office.

Duties of Council

60.
The Council must -

(1) make rules:

a. providing for the procedure at general meetings of the Law Society and the manner in which motions are submitted to such meetings;

b. prescribe the books, records, certificates or other documents to be kept, maintained or issued for the purposes of this Act, the form thereof, the inspection thereof by persons authorised to do so by the Council and the circumstances and manner in which alterations may be effected thereto;

c. prescribe the manner of assessment of the fees payable by any person to a legal practitioner in respect of the performance on behalf of such person of non-litigious work and in respect of expenses reasonably incurred by the legal practitioner in connection with the performance of that work and, at the request of such person or legal practitioner or of its own accord, assess such fees in the prescribed manner;

d. determine the manner in which the Council must conduct its business; and

(2)
every three years prepare and compile after consultation with the Directorate a strategic plan and budget for the Directorate; and
(3)
supervise and oversee the efficient execution of the duties and powers of the Directorate.
Powers of Council

61.
(1)
The Council may exercise the powers of the Law Society as set out in this Act and without limiting the generality of that power may, by way of directive -

(a)
after consultation with members, determine the subscriptions, fees, levies or other charges which are payable to the Law Society by the members of the Law Society;

(b)
subject to such conditions as it may deem fit to impose, determine the circumstances under which members of the Law Society may form regional circles and-

(i)
determine the duties, functions and powers of such circles;

(ii)
designate in respect of each such circle a place as its headquarters; and

(iii)
determine the composition of bodies to be responsible for the management of the affairs of such circles;

(c)
prescribe the conditions under which a legal practitioner may practise at a branch office or in association with another legal practitioner or another person who carries on the practice of a lawyer outside Namibia;

(d)
prescribe the allowance on fees earned by a legal practitioner for professional services which such legal practitioner is permitted to make to another legal practitioner or to a person carrying on the practice of a lawyer outside Namibia with whom he or she is not in partnership in respect of any matter on which they were both engaged;

(e)
do anything which is required for the proper and effective carrying out of its duties, the performance of its functions or the exercise of its powers.

(2)
The Council, in writing and subject to any condition as it may determine, may -

(a)
delegate any power conferred on it by this Act, except the power to -

(i)
make any appointment;

(ii)
determine allowances and fees; or 
(iii)
prescribe anything by way of directive or rules, 
under this Act, to the Directorate or any employee of the Law Society; and

(b)
assign any duty or function imposed upon the Council by this Act to the Directorate or any employee of the Law Society.

(3)
The Council -

(a)
is not divested of any power delegated or any duty or function assigned under subsection (2);

(b)
may vary or set aside any decision made under the power so delegated or perform any duty or function so assigned; and

(c)
at any time withdraw the delegation of any power or the assignment of any duty or function.

(4)
If a decision varied or set aside under subsection (3)(b) affects the rights of any person, that person may make written representation to the Council regarding the variation or setting aside within 14 days after the variation or setting aside of the decision came to his or her knowledge, and the Council shall be entitled to revisit its decision taken under subsection (3)(b).
Committees and subcommittees of Council

62.
(1)
There is established -

(a)
an Ethics Committee to advise the Council in all matters relating to the system of professional regulations governing the professional conduct of legal practitioners;
(b)
an Audit and Risk Committee to advise the Council on all matters relating to auditing and the keeping of books and financial statements as contemplated in this Act; and 
(c)
a Standards and Training Committee to advise the Council in all matters relating to the training and standards of training, of legal practitioners.
(2)
A committee contemplated in subsection (1) -

(a)
must consist of at least one member of the Council and such other members of the Law Society and persons as the Council may determine;

(b)
may co-opt with the written approval of the Council persons of special expertise to advise it in the performance of its functions, but such co-opted person is not entitled to vote at any meeting.
(3)
The Council may -

(a)
establish such other committees consisting of at least one member of the Council and such other members of the Law Society and persons as the Council may determine, to assist in the carrying out of its duties, the performance of its functions or the exercise of its powers; and 
(b)
at any time dissolve or reconstitute such a committee and fill a vacancy which occurs in the membership thereof.
(4)
If there is only one member of the Council on a committee then that member is the chairperson of the Committee, but if there is more than one member of the Council on a committee, the Council must designate one of those members as chairperson of the committee.
(5)
The Council may delegate and assign to a committee such of its powers and functions as it may deem fit, but may itself exercise a power and perform a function so delegated or assigned, and may amend or withdraw a decision of such a committee.

(6)
A committee may determine the procedure to be followed at its meetings.

(7)
The Council may establish subcommittees for every committee and a subcommittee consists of such members of the Law Society and persons as the Council may determine, to assist the committee concerned in the carrying out of its duties, the performance of its functions or the exercise of its powers.

(8) Subsections (3)(b), (4) and (6) apply with the necessary changes to a subcommittee.

(9)
A committee may delegate and assign to a subcommittee such of its powers and functions as it may deem fit, but may itself exercise a power and perform a function so delegated or assigned, and may amend or withdraw a decision of such a committee.

Meetings of Council

63.
(1)
A meeting of the Council must be convened and the proceedings thereof be regulated in the manner prescribed by the Council.

(2)
If the chairperson of the Council is absent from a meeting of the Council the vice-chairperson thereof must preside at that meeting, and if both the chairperson and the vice-chairperson are absent the members present must elect one of their number to preside.

(3)
The quorum for a meeting of the Council is five members.

(4)
The decision of the majority of the members of the Council present at a meeting constitutes a decision of the Council and in the event of an equality of votes the person presiding at the meeting has a casting vote in addition to his or her deliberative vote.

(5)
Apart from discussing and dealing with other matters, the Council must meet at least once every three months to -

(a)
consider financial management accounts and budgetary control;

(b)
consider statistics on the compliance of -

(i)
the Law Society with its objectives; and 

(ii)
the Directorate with its powers, duties and functions.
(6)
The Director of the Law Society or an employee of the Law Society designated by the Director must attend all meetings of the Council and may take part in deliberations, but has no voting rights.
Power of Council to make rules

64.
(1)
Subject to subsections (2) and (3) the Council may make rules relating to -

(a)
matters required or permitted by this Act to be prescribed by the Council;

(b)
a code of conduct to which legal practitioners and candidate legal practitioners shall adhere to;
(c) 
the manner and format of applications and reports to the Directorate or Council, other than applications and reports dealt with under section 64A;

(d) 
the registers and other records to be kept for the purposes of the Law Society, the Council and the Directorate;

(e)
the method of the investigation of complaints against legal practitioners;

(f)
the accounts and records to be kept in relation to the affairs and assets of the Law Society;

(g)
the conditions under which and activities for which persons other than legal practitioners may be employed by legal practitioners to assist them in their practices;

(h)
circumstances under and the period for which, after the legal practitioner has been afforded an opportunity to be heard, a legal practitioner whose membership fees and penalties and interest thereon are in arrears for the period so specified, may immediately be suspended by the Disciplinary Committee from practice until the fees, penalties and interest have been paid in full or until a satisfactory arrangement has been approved by the Directorate;

(i)
continuing professional development, including -

(i)
what professional development will apply to legal practitioners or to a class of legal practitioners so determined;

(ii)
the nature, extent and duration of the professional development concerned;
(iii)
the conditions pertaining to the professional development by legal practitioners, including, but not limited to, the attending or completion or presenting of study courses or refresher courses or the passing of examinations relating to such professional development; and 
(iv)
the procedures to be followed by the Directorate in the event of a legal practitioner failing to comply with any rule so made and the powers of the Directorate relating to such procedures;
(j)
the amount or percentage of the penalties and interest to be payable in respect of membership fees of legal practitioners and penalties and interest thereon which are in arrears for the period specified;
(k)
the imposition of a duty on legal practitioners to report all reasonably suspected serious breaches of ethical rules and conduct which they personally observe, with guidelines on how -

(i)
to classify serious breaches;

(ii)
to form a reasonable suspicion;

(iii)
to address a potential breach before reporting it; and

(iv)
the reasonably suspected serious breach must be handled once reported; and

(l)
any other matters which the Council considers it necessary or expedient to prescribe for carrying out or giving effect to this Act.

(2)
The Chief Justice must approve every rule referred to in subsection (1).
(3)
The Council may only submit a draft rule to the Chief Justice for approval if such draft rule has been approved at a general meeting of the Law Society.

(4)
An assessment of fees in terms of a rule made under section 61(1)(a) is subject to review in all respects as if it were a determination by an officer of the Court charged with the taxation of fees and charges.

(5)
Rules made under subsection (1) come into operation on the date of publication thereof in the Gazette or on a subsequent date determined in the notice of publication.

64A
(1) Council may issue written directives subsequent to a resolution of Council, relating to –

(a) practical arrangements to be made to safeguard the legitimate interest of the clients and practice of a suspended legal practitioner;

(b) matters relating to applications by and operations of law centres;

(c) the time, manner and format for application of or renewal of a fidelity fund certificate;   
(d) the achievement of the objectives  of the Law Society as per section 54, unless this Act expressly requires same to be prescribed and published in the Government Gazette.  

Income of Law Society exempt from tax

65.
The income of the Law Society from whatever source is exempt from any tax or levy payable under any law relating to taxes on income.

Establishment of Directorate and of departments and units
66.
(1)
For the proper and effective management of the affairs of the Law Society and the Council there is established an executive committee, to be known as the Directorate, consisting of a Director as the chief executive officer of the Law Society and such other employees as contemplated in section 67.
(2)
The Directorate -

(a)
must establish 

(i)
a Professional Affairs and Representation Department which will be responsible for the functions relating to the representation of the views of the profession, as well as training, committees, internal and external communications and meetings of the Law Society and the Council; and
(ii)
a Risk and Compliance Unit, together with an Investigation Division, which will be responsible for investigations into complaints of unprofessional or dishonourable or unworthy conduct, proactive compliance programmes and procedures and trust banking accounts reports and matters;
(b)
may establish such other departments and units as it may deem expedient and may delegate or assign to such department or unit the powers, duties and functions of the Directorate as it may deem fit.
(3)
The Directorate may itself exercise a power, carry out a duty and perform a function so delegated or assigned to a department or a unit and may amend or withdraw a decision of such a department or unit.

Director and additional employees of Law Society
67.
(1)
The Council must appoint a suitable person who has expertise relevant to the powers, duties and functions of the Law Society to be the Director of the Law Society.

(2)
The Director of the Law Society -

(a)
is an ex officio member of the Council, but has no right to vote;

(b)
holds office for a term of five years, and is eligible for reappointment at the end of that term;

(c)
together with the additional employees contemplated in subsection (4) acts as the secretariat of the Council and is responsible for -
(i)
performing all the administrative and clerical work of the Council;
(ii))
the carrying out of the resolutions of the Council; and 

(iii)
manages the affairs of the Law Society and the Council subject to the control and directions of the Council; and
(d)
must report to the Council on all such matters as the Council may in writing direct.
(3)
If the office of the Director of the Law Society is vacant or the Director is for any reason unable to perform the functions of the office the Council may appoint -

(a)
an employee of the Law Society; or

(b)
any other suitable person, 

to act as Director during the vacancy or during the period that the Director is unable to perform those functions.

(4)
The -

(a)
Council may appoint after consultation with the Director of the Law Society such additional management employees of the Law Society;

(b)
Director may appoint such additional employees of the Law Society, 

as the Council or the Director considers necessary to assist the Director in the exercise of his or her powers, the carrying out of his or her duties and the performance of his or her functions under this Act.

(5)
The Council must determine the remuneration and other conditions of service of the employees of the Law Society.

Performance agreements of management employees of Law Society
68.
(1)
The Council must require the Director of the Law Society and such other senior management employees of the Law Society as the Council may determine, to enter into a performance agreement with the Council, setting out, among others -

(a)
the terms and conditions of appointment;

(b)
objectives to be achieved and the time frame for achievement thereof; and 

(c)
measures necessary to evidence such achievement.
(2)
Failure on the part of the Director of the Law Society or other senior management employees to comply with any provision of a performance agreement which he or she entered into with the Council constitutes a ground for dismissal from the service of the Law Society, subject to the principles of natural justice.

Duties of Directorate
69.
The Directorate must -

(a)
with due regard to section 57(1) convene general meetings of the Law Society and determine the date, time and place of such meetings and the business to be transacted at such meetings;

(b)
deposit or cause to be deposited all moneys of the Law Society received by it with a banking institution;

(c)
keep or cause to be kept proper books of account, showing revenue and expenditure and record of assets and liabilities of the Law Society; and
(d)
carry out any other duty imposed on it by or under this Act or any other law.
Powers of Directorate
70.
(1)
The Directorate may exercise the powers of the Law Society and the Council as set out in this Act and without limiting the generality of that power may -

(a)
pay an allowance to any person to cover expenses reasonably incurred by the person in connection with any act performed at the request or under the directions of the Council or the Directorate on behalf of or for the benefit of the Law Society;

(b)
determine the manner in which the Directorate must conduct its business;

(c)
determine the information to be furnished to the Director of the Law Society by any person who -

(i)
commences or discontinues to practise as a legal practitioner;

(ii)
takes up employment or ceases to be employed as a legal practitioner;

(iii)
enters into or withdraws from a partnership with any other legal practitioner;

(iv)
whilst practising as a legal practitioner, changes his or her business or residential address;

(v)
applies for a fidelity fund certificate or an exemption certificate;

(d)
exercise any power and perform any function conferred upon the Directorate by or under this Act; and

(e)
do anything which is required for the proper and effective carrying out of its duties, the performance of its functions or the exercise of its powers.

(2)
The Directorate, in writing and subject to any condition as it may determine, may -

(a)
delegate any power conferred on it by this Act, except a power contemplated in paragraphs (b) and (c) of subsection, (1) to any employee of the Law Society; and

(b)
assign any duty or function imposed upon the Directorate by this Act to any employee of the Law Society.

(3)
The Directorate -

(a)
is not divested of any power delegated or any duty or function assigned under subsection (2);

(b)
may vary or set aside any decision made under the power so delegated or perform any duty or function so assigned; and

(c)
at any time withdraw the delegation of any power or the assignment of any duty or function.

(4)
If a decision varied or set aside under subsection (3)(b) relates to any person that person may make, within 14 days after the variation or setting aside of the decision, written representation to the Directorate regarding the variation or setting aside.
PART VI

LEGAL PRACTITIONERS' FIDELITY FUND

Continued existence of Legal Practitioners' Fidelity Fund

71.
The Legal Practitioners' Fidelity Fund contemplated in section 53 of the repealed Act continues to exist under the same name.

Purpose of Fidelity Fund
72.
(1)
Subject to subsection (2) and this Act the Fidelity Fund must be applied for the purpose of reimbursing persons who may suffer pecuniary loss as a result of -

(a)
theft committed by a legal practitioner or a candidate legal practitioner attached to, or a person employed by such a legal practitioner, of any money or other property entrusted by or on behalf of such persons to the legal practitioner or to such a candidate legal practitioner or a person employed in the course of the legal practitioner's practice or while acting as executor or administrator in the estate of a deceased person or as a trustee in an insolvent estate or in any other similar capacity; and

(b)
theft of money or other property entrusted to an employee referred to in paragraph (cA) of the definition of "estate agent" in section 1 of the Estate Agents Act, 1976 (Act 112 of 1976), or a legal practitioner referred to in paragraph (d) of that definition and which has been committed by any such person under the circumstances and in the performance of an act, contemplated in those paragraphs, respectively.

(2)
The Fidelity Fund may only be applied to reimburse any person as contemplated in subsection (1) if, in the case of a theft committed by -

(a)
a legal practitioner the legal practitioner was at the time of the theft the holder of a fidelity fund certificate;
(b)
a candidate legal practitioner the candidate legal practitioner was at the time of the theft attached to a legal practitioner contemplated in paragraph (a); or

(c)
a person employed by a legal practitioner the legal practitioner by whom such person was employed at the time of the theft was a legal practitioner contemplated in paragraph (a).

Fidelity Fund to vest in and to be held in trust by board of control

73.
(1)
The Legal Practitioners' Fidelity Fund Board of Control contemplated in section 55 of the repealed Act continues to exist under the same name and vests in and is administrated by that board.
(2)
The board of control holds the Fidelity Fund in trust for the purposes mentioned in this Part.
(3)
The board of control may under its name sue and be sued.

Composition of board of control

74.
(1)
The board of control consists of -

(a)
the chairperson of the Council, who is an ex officio member thereof;

(b)
six legal practitioners appointed every three years by the Council, of whom -

(i)
at least three are legal practitioners who are not members of the Council;

(ii)
at least four are persons who have at least ten years’ post admission experience in practising law, financial management, regulatory management, risk management or asset management;
(iii)
at least one is a person who has less than ten years’ post admission experience in practising law, financial management, regulatory management, risk management or asset management;

(iv)
at least one has served on the Audit and Risk Committee for at least one year; and 
(c)
the Director of the Law Society, who is an ex officio member thereof, and who may partake in deliberations and act in an advisory capacity, but who has no right to vote.

(2)
If any position contemplated in paragraph (b) of subsection (1) cannot be filled, the Council may appoint a legal practitioner to fill the appointment concerned, even if the composition of the board of control then does not comply with the requirements of the Act.
(3)
The Council may appoint an alternate member from among its number to act in the place of the chairperson of the Council during his or her absence or inability to act as a member of the board of control.

Expiration of period of office of members of board of control

75.
(1)
Subject to subsection (2) every member of the board of control appointed under section 74(1)(b) is eligible for reappointment of one further term of office.

(2)
At the expiration of every three-year term of office at least two of the members of the board of control appointed under section 74(1)(b) must remain as members for a further term.
(3)
A member of the board of control appointed under section 74(1)(b) whose period of office has expired holds office until his or her successor has been appointed, and if no other member is appointed in his or her place, he or she is, subject to subsection (1), deemed to have been reappointed.

(4)
If a member of the board of control -

(a)
contemplated in subsection (2) does not want to remain as member for a further term as contemplated therein;

(b)
contemplated in subsection (3) who is deemed to have been re-appointed, does not want to continue as member, 

the Council may appoint a legal practitioner to fill the appointment concerned, even if the composition of the board of control then does not comply with the requirements of this Act.
Vacation of office by members of board of control

76.
(1)
A member of the board of control must vacate his or her office if he or she -

(a)
ceases to be a legal practitioner or is suspended from so practising;

(b)
dies or resigns from office and his or her resignation is accepted by the Council; or

(c)
is removed from office under subsection (2).

(2)
After the member has been afforded an opportunity to be heard by the Council a member of the board of control may be removed from office by the Council if the member -
(a)
is incapacitated by physical or mental illness; or
(b)
is convicted of an offence which in the opinion of the Council debars the member from serving as a member of the board of control.

Chairperson of board of control

77.
(1)
The board of control must every three years elect under the chairpersonship of the Director of the Law Society one of their number, other than the chairperson of the Council, to be the chairperson of the board of control.

(2)
If the chairperson of the board of control is absent from a meeting of the board of control the board must among its number elect a chairperson for that meeting.

Meetings of board of control

78.
(1)
The board of control must meet at such dates, times and at such place as it or its chairperson may determine from time to time.

(2)
Four members of the board of control constitute a quorum at a meeting thereof.

(3)
Subject to subsection (4) the decision of the majority of the members of the board of control present at a meeting thereof constitutes a decision of the board of control and in the event of an equality of votes the person presiding has a casting vote in addition to his or her deliberative vote.

(4)
Any decision on expenditure by the board of control must be taken by at least 4 members thereof.

(5)
The board of control may appoint an employee to attend meetings of the board and to perform all the administrative and clerical work relating to the powers, functions and duties of the board or a committee thereof.

Committees of board of control

79.
(1)
The board of control may -

(a)
establish one or more committees to assist in the exercise of its powers, the carrying out of its duties and the performance of its functions; and 
(b)
at any time dissolve or reconstitute such a committee and fill a vacancy which occurs in the membership thereof.

(2)
The members of a committee appointed in terms of subsection (1) must from among their number elect the chairperson of the committee.

(3)
The board of control may -

(a)
delegate and assign to a committee referred to in subsection (1)(a) such of its powers and functions as it may think fit;

(b)
instruct such a committee, either generally or in a specific case, to enquire into and to advise the board of control on any matter in relation to the powers and functions of the board of control.

(4)
The board of control may itself exercise a power and perform a function so delegated or assigned as contemplated in subsection (3)(a), and may amend or withdraw a decision of a committee.
Validity of resolution signed by all members of board of control

80.
A resolution in writing of the board of control signed by all its members is as valid as if it had been passed at a meeting of the board.
Revenue of Fidelity Fund
81.
The Fidelity Fund consists of -

(a)
the monthly trust banking account interest paid by legal practitioners in terms of this Act;

(b)
the revenue obtained from investments of that Fund;

(c)
money recovered for the benefit of that Fund;

(d)
money received on behalf of that Fund from an insurance company under a contract of indemnity referred to in section 84; and
(e)
other money lawfully paid into that Fund by or under this Act or any other law.

Continued existence of Legal Practitioners’ Fidelity Fund Account

82.
(1)
The Legal Practitioners' Fidelity Fund Account contemplated in section 64 of the repealed Act continues to exist as contemplated therein and the board of control must continue to pay or cause to be paid money contemplated in section 81 into the account contemplated in section 64 of the repealed Act.
(2)
The board of control may from time to time invest moneys of the Fidelity Fund which are not immediately required for the purposes mentioned in this Act.

Audit

83.
(1)
The accounts of the Fidelity Fund must be audited by a registered accountant and auditor with the authority to attest, appointed by the board of control.

(2)
At least once in every year and not later than a date to be determined by the board of control the accountant and auditor referred to in subsection (1) must draw up a balance sheet and profit and loss account of the Fidelity Fund and forthwith submit certified copies thereof and of his or her report thereon to the chairperson of the board of control and to the Council.

Insurance contracts for purpose of indemnifying Fidelity Fund and legal practitioners

84.
(1)
The board of control may enter into a contract with a person or company carrying on fidelity insurance business whereby the Fidelity Fund will be indemnified to the extent and in the manner provided in such contract against liability to pay claims under this Act.

(2)
A contract referred to in subsection (1) must be entered into in respect of practising legal practitioners generally, excluding those legal practitioners practising at law centres.

(3)
A claimant against the board of control does not have -

(a)
a right of action against a person or company with whom a contract of indemnity has been entered into in terms of this section, in respect of such contract; or

(b)
a right to any money paid by the insurer in accordance with such contract.

(4)
Any money paid by an insurer in accordance with a contract of indemnity must be paid into the Fidelity Fund for appropriation by the board of control.

Exemption of certain legal practitioners from requirement to hold a fidelity fund certificate

85.
(1)
A legal practitioner who is in the full-time employment of the State or of a law centre or who is not practising on his or her own account or in partnership or as a professional company or otherwise in association as may be permitted by this Act or who is exempted under subsection (2), is, subject to subsection (3), not required to obtain and hold a fidelity fund certificate.

(2)
Upon annual application made to the Directorate, by not later than the date determined by the Directorate, by a legal practitioner practising or intending to practise as a legal practitioner for his or her own account or in partnership or as a professional company or otherwise in association as may be permitted by this Act, the Directorate may exempt such practitioner from holding a fidelity fund certificate if -

(a)
in the case of a legal practitioner practising or intending to practise on his or her own account, such legal practitioner furnishes the Directorate with a written declaration stating that he or she will not in the conduct of his or her practice accept or receive or hold moneys for or on account of another person; or

(b)
in the case of a legal practitioner practising or intending to practise in partnership or as a professional company or otherwise in association as may be permitted by this Act, such legal practitioner furnishes the Directorate with a written declaration signed by every person who is or will be a member of such partnership or a professional company or association as may be permitted by this Act, stating that neither such partnership, professional company or association nor any member thereof will in the conduct of the practice of the partnership accept or receive or hold moneys for or on account of another person, 

by issuing to the legal practitioner concerned an exemption certificate.

(3)
Any legal practitioner who has been exempted under subsection (2) from holding a fidelity fund certificate and who in the conduct of his or her practice accepts or receives or holds any money for or on account of another person, without first obtaining a fidelity fund certificate in accordance with section 86 -

(a)
is not entitled to any fee, reward or disbursement in respect of anything done by him or her while so practising; and 
(b)
commits an offence and is liable on conviction to a fine not exceeding N$200 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment.

(4)
An exemption certificate contemplated in subsection (2) may be granted by the Directorate to a legal practitioner subject to -

(a)
payment of the annual application fee as may be determined from time to time by the Council, after consultation with the Directorate; and 

(b)
such conditions as the Directorate may determine, including a condition requiring the legal practitioner to furnish the Directorate with a guarantee of fidelity in favour of the Fidelity Fund, in a form and by a person approved by the Directorate, guaranteeing the fidelity of such legal practitioner to an amount determined by the Council.

(5)
After having afforded the legal practitioner concerned an opportunity to be heard the Directorate may withdraw on good cause shown an exemption certificate issued in terms of this section.
(6)
Every legal practitioner or partnership, company or association of legal practitioners practising with an exemption certificate must -

(a)
state in a conspicuous manner on any correspondence, letters, e-mails, statements of account and invoices; and
(b)
display in a conspicuous manner in his or her or its office a notice to the effect, 
that -

(a)
the legal practitioner, the partnership and every member thereof are by law not allowed to receive, accept or keep trust funds for any purpose; and 

(b)
clients thereof are not entitled to any reimbursements contemplated in section 72.
(7)
An exemption certificate is valid from the date on which it is issued until the end of February of the year following such issue and at the date of commencement of this Act every exemption certificate stating that it is valid until 31 December of the year mentioned therein is deemed to be valid until the end of February of the year following the year mentioned in the certificate.
Application for and issue of fidelity fund certificate

86.
(1)
A legal practitioner practising or intending to practise on his or her own account or in partnership or as a professional company or otherwise in association as may be permitted by this Act must annually, not later than the date determined by the Directorate, apply in the form as per Council directive, to the Director of the Law Society for a fidelity fund certificate, unless the legal practitioner is exempted in terms of section 85(2).

(2)
An application in terms of subsection (1) must be accompanied by -

(a)
the application fee; and

(b)
by the annual contribution, if any, 

as may be determined from time by the Council after consultation with the Directorate.
(3)
If a legal practitioner commences to practise as such on or after 1 July in any year the legal practitioner must in respect of that year pay half of the amount of the contribution which is payable for that year in terms of subsection (2).
(4)
Upon receipt of the application in terms of subsection (1) the Director of the Law Society must forthwith issue to the applicant a fidelity fund certificate in the form as per Council directive, if the Director is satisfied that the applicant -

(a)
has discharged all his or her liabilities to the Law Society in respect of his or her application fee, contribution and membership fee; and

(b)
has complied with all lawful requirements of the Law Society, the Council, the Directorate, this Act, or any other law:
Provided that the Council may on application waive compliance with paragraphs (a) and (b) or paragraph (a) or (b) on good cause shown.

(5)
A fidelity fund certificate is valid from the date on which it is issued until the end of February of the year following such issue and at the date of commencement of this Act every fidelity fund certificate stating that it is valid until 31 December of the year mentioned therein is deemed to be valid until the end of February of the year following the year mentioned in the certificate.
(6)
A document purporting to be a fidelity fund certificate which has been issued contrary to this Act is null and void and must on demand be returned to the Directorate.

(7)
Notwithstanding this section the Director of the Law Society may issue, after consultation with the Council on such conditions as the Council may direct, a provisional fidelity fund certificate to an applicant who does not fully comply with the requirements relating to a fidelity fund certificate.

(8)
A provisional fidelity fund certificate is valid for the period indicated therein, but not exceeding three months.

(9)
The Director of the Law Society may, on good cause shown and in the discretion of the Council, extend a provisional fidelity fund certificate for one further period only, not exceeding three months, where after an applicant must fully comply with the requirements relating to the issue of a fidelity fund certificate.

(10)
The Council shall issue directives that set out the criteria that will apply to the exercise of any discretion under this section.  

Contributions to Fidelity Fund by legal practitioners

87.
(1)
If the board of control or the Directorate on behalf of the board of control gives notice in writing to legal practitioners that the nett value of the Fidelity Fund exceeds N$20 000 000 or any higher amount as may be prescribed by the Council, all legal practitioners who are liable to pay the annual contribution referred to in section 86(2) are no longer, as from a date determined by the board of control and specified in the notice, required to pay that contribution, except if the liability to pay that contribution is recommenced by virtue of a notice given in terms of subsection (2).

(2)
If at any time after a notice in terms of subsection (1) has been given, the board of control or the Directorate on behalf of the board of control gives notice in writing to legal practitioners that the nett value of the Fidelity Fund is less than N$20 000 000 or any higher amount as may be prescribed by the Council, every legal practitioner referred to in subsection (1) is again liable, as from a date determined by the board of control and specified in the notice, to pay the annual contribution referred to in section 86(2), as well as an additional contribution determined by the Council, if any, whereupon the notice previously given in terms of subsection (1) lapses.

(3)
For the purposes of subsections (1) and (2), "nett value of the Fidelity Fund" means all moneys standing to the credit of that Fund in terms of section 81, less the sum of all unpaid claims and other liabilities outstanding against that Fund.

(4)
If the liability in respect of the annual contribution imposed by section 86(2) is suspended by virtue of subsection (1), a legal practitioner who applies for the first time for a fidelity fund certificate while such a suspension is in force, must pay a single contribution in the amount as determined by the board of control and is subject to any subsequent recommencement of that liability notified in terms of subsection (2).

(5)
Notwithstanding subsection (1), the board of control may require a legal practitioner in respect of whom the Fidelity Fund has been applied as a result of any of the circumstances referred to in section 72 to pay the annual contribution referred to in section 86(2) to that Fund for such period as the board of control may determine.

(6)
Notwithstanding anything to the contrary contained in this Act, a legal practitioner who does not hold a fidelity fund certificate and who intends to commence to practise on his or her own account or in partnership, must give one months’ notice before commencing so to practise of such intention to the Director of the Law Society, and he or she is thereupon liable to pay to the Fidelity Fund the amount of the contribution referred to in section 86(2) or (4), unless he or she is exempted in terms of section 85 from holding a fidelity fund certificate.

(7)
All contributions payable under section 86(2) and this section must be paid to the Law Society and the Directorate must remit such contributions to the board of control within 30 days of receipt thereof.

Payments from Fidelity Fund
88.
(1)
Subject to this Act the Fidelity Fund must be applied for the following purposes, namely the payment of -

(a)
all claims, including costs, payable in terms of this Act, and interest as provided in subsection (2);

(b)
in the discretion of the board of control, a contribution towards expenses incurred by a claimant in establishing his or her claim;

(c)
legal expenses incurred in defending a claim made against that Fund or otherwise incurred in relation to that Fund;

(d)
premiums payable in respect of contracts of insurance entered into by the board of control under section 84;

(e)
expenses incurred in the administration of that Fund and investigations by the board of control or its committees in respect of matters which concern that Fund, including allowances to members of the board of control in respect of their services or their reasonable travelling and accommodation expenses incurred in connection with the affairs of that Fund;

(f)
in the discretion of the board of control, the bank charges or a portion thereof paid by a legal practitioner in connection with the keeping of a trust banking account;

(g)
in the discretion of the board of control, the premium or a portion thereof payable in respect of a professional indemnity group insurance policy taken out in favour of legal practitioners;

(h)
in the discretion of the board of control, the costs or a portion thereof incurred by a legal practitioner in connection with the obtaining of a fidelity fund certificate;

(i)
in the discretion of the board of control, the whole or a portion of the cost and expenses incurred by the Law Society for the purposes of or in connection with steps taken by it in terms of section 24 or 31;

(j)
loans and interest thereon; and
(k)
other moneys which are payable or may be paid from the Fidelity Fund in accordance with this Act.

(2)
The board of control may in its discretion pay an amount out of the Fidelity Fund as interest on the amount of any judgement obtained or a claim admitted against that Fund, but the rate of interest may not exceed the prevailing rate of interest prescribed under section 1(2) of the Prescribed Rate of Interest Act, 1975 (Act 55 of 1975).

(3)
If the amount of the Fidelity Fund, including the assets thereof, is less than N$20 000 000 or any higher amount as may be prescribed by the Council, the board of control may in its discretion refuse to pay or postpone the payment of any amount for any of the purposes mentioned in paragraphs (a), (b), (f), (g), (h) and (i) of subsection (1).

Grants from Fidelity Fund for education or research in law and for enhancement of professional standards of legal practitioners

89.
If the amount of the Fidelity Fund exceeds the sum of N$20 000 000 or any higher amount as may be prescribed by the Council, the board of control may out of the excess in question -

(a)
with the approval of the Council, make grants on such condition as the board of control may determine with such approval -

(i)
to any person or institution for tertiary education for the purposes of education or research in the science of law or in legal practice;

(ii)
for the purpose of the furtherance of the administration or dispensation of justice;

(iii)
to assist in the representation of members of the Law Society in participating in the activities of any international or regional association of legal practitioners if such participation is in the opinion of the board of control in the interests of -

(aa)
the Law Society;

(bb)
the administration of justice in Namibia; or 
(cc)
education in the science of law or in legal practice, 
and may, with such approval, at any time revoke such grant or a part thereof;

(b)
pay an honorarium or compensation to a person for services rendered at the request of the board of control with the object of enhancing the professional standards of legal practitioners;

(c)
pay the costs of the Law Society pertaining to the Risk and Compliance Unit, 
(d)
the costs of any law library established or maintained by the Law Society;

(e) 
 the costs relating to  inspections pertaining to the non-compliance with any requirements relating to trust accounts;

(f)
in its sole discretion, pay all expenses relating to mitigation of the Fidelity Fund’s risk.

Limitation of liability of Fidelity Fund
90.
(1)
Subject to this section, the Fidelity Fund is not liable to pay nor may pay an amount in respect of loss suffered -

(a)
by a person as a result of theft committed by a legal practitioner while the legal practitioner is in the employment of a person who is not a legal practitioner, whether such theft was committed in the course of his or her employment or in the course of any private practice carried on by him or her on his or her own account outside such employment, except if the legal practitioner, at the time of the theft, held in respect of such practice a fidelity fund certificate or an exemption certificate issued by the Directorate under section 85(2);

(b)
by the spouse of a legal practitioner as a result of theft committed by that legal practitioner;

(c)
by a legal practitioner as a result of theft committed by a partner or employee of that legal practitioner or by an employee of a partnership in which the legal practitioner is a partner;

(d)
by a legal practitioner as a result of theft committed by a member or employee of a professional company of which the legal practitioner is a member;

(e)
as a result of theft committed by a legal practitioner whose fidelity has been guaranteed by a person, either in general or in respect of the particular transaction, to the extent to which it is covered by the guarantee;

(f)
by -

(i)
a person as a result of theft committed by a legal practitioner who is the holder of a fidelity fund certificate;

(ii)
a candidate legal practitioner attached to such legal practitioner; or 
(iii)
an employee of such legal practitioner, 
of any moneys received, invested, controlled or managed, including any interest or capital redemption payments collected, in connection with an investment practice;

(g)
by a person as a result of theft committed by a legal practitioner after that person has received a notification in writing from the Director of the Law Society or the board of control warning that person against the employment or continued employment of such legal practitioner;
(h)
in respect of accounts held under section 25(4), (5) and (6), except if the board of control specifically so decides;

(i)
in respect of any funds held by a legal practitioner practising with an exemption certificate.

(2)
A claim for reimbursement as contemplated in section 72 is limited -

(a)
in the case of money entrusted to a legal practitioner, to the amount actually handed over, without interest; and

(b)
in the case of securities or other property, to an amount equal to the average market value of the securities or property at the date when written demand is first made for their delivery or, if there is no average market value, the fair market value as at that date of the securities or property, without interest.

(3)
Only the balance of any loss suffered by a person after deduction from the loss of the amount or value of all moneys or other benefits received or receivable by that person in respect of the loss from a source other than the Fidelity Fund may be recovered from that Fund.

Procedure for instituting claims against Fidelity Fund
91.
(1)
A person only has a claim against the Fidelity Fund in respect of theft contemplated in section 72 if -

(a)
written notice of the claim is given to the Council and to the board of control within three months after the claimant becomes aware of the theft or by the exercise of reasonable care should have become aware of the theft; and

(b)
within six months after a written demand has been sent to the claimant by the board of control the claimant furnishes the board of control with such proof as the board of control may reasonably require.

(2)
If the board of control is satisfied that having regard to all the circumstances a claim or the proof required by the board of control has been lodged or furnished as soon as practicable, it may in its discretion extend any of the periods referred to in subsection (1).

Actions against Fidelity Fund
92.
(1)
Action may only without leave of the board of control be instituted against the Fidelity Fund if the claimant has exhausted all available legal remedies against the legal practitioner in respect of whom the claim arose or his or her estate and against all other persons liable in respect of the loss suffered by the claimant.

(2)
An action against the Fidelity Fund in respect of a loss suffered by a person as a result of theft committed by a legal practitioner or an employee of a legal practitioner must be instituted within one year of the date of a notification directed to such person or his or her legal representative by the board of control informing the person or legal representative that the board of control rejects the claim to which the action relates.

(3)
In an action against the Fidelity Fund any defence which would have been available to the person against whom the claim arose, is available to that Fund.

Subrogation

93.
On payment out of the Fidelity Fund of money in settlement in whole or in part of a claim under this Act that Fund is subrogated to the extent of such payment to all the rights and legal remedies of the claimant against a legal practitioner or a person in relation to whom the claim arose, or in the event of the death or insolvency or other legal disability of the legal practitioner or person, against a person having authority to administer the estate of the legal practitioner or person.

Exemption of Fidelity Fund from certain provisions of certain laws

94.
(1)
The revenue of the Fidelity Fund is exempt from any law relating to payment of income tax.

(2)
The provisions of any law relating to insurance (other than a law relating to the compulsory insurance of employees) or the provision of security in connection therewith do not apply to the Fidelity Fund.

Indemnification in respect of certain acts

95.
No action for damages may be instituted -

(a)
against the Fidelity Fund, the board of control or a member or employee of the board of control in respect of anything done in the bona fide exercise or performance of its or his or her powers or duties in terms of this Act; or

(b)
against the Law Society, the Council, the Directorate, the Director of the Law Society, a member of the Council or employee of the Law Society, in respect of a notification issued in good faith for the purposes of section 90(1)(g).

Preservation and disposal of records and documents in possession of board of control

96.
(1)
A record or document in possession of the board of control relating to a claim instituted against the Fidelity Fund must be preserved subject to subsection (2) at the office of the chairperson of the board of control.

(2)
The chairperson of the board of control may direct, after the lapse of five years from the date on which a claim to which a record or document relates is settled by the board of control or adjudicated upon by a court or rendered unenforceable by lapse of time, that such record or document be removed to some other place of custody or be destroyed or otherwise disposed of.

Powers of Council relating to board of control

97.
The Council may institute legal action against the board of control or apply to the Court for the removal of any member of the board if the Council is of the opinion that the Fidelity Fund is being mismanaged or that the board is guilty of wasteful expenditure that may put its ability to fulfil its primary duty at risk.
Additional powers of board of control
98.
The board of control may -

(a)
request the Directorate to provide statistical information on trust banking accounts, including account balances, to it;
(b)
enter into appropriate arrangements with any banking institution for the provision of additional services on, or terms applicable to, trust banking accounts; and
(c)
restrict the banking institutions with which legal practices are permitted to keep trust banking institutions to those institutions and societies with which the board of control has entered into appropriate arrangements, but such arrangements must be considered reasonably necessary for improved effectiveness, higher interest income and more powerful risk management.
Additional duties of board of control
99.
The board of control must -

(a)
at least every two years undertake an actuarial asset study to be done and must take its funding level into account before deciding on discretionary expenditure that holds no direct benefit to the Fidelity Fund;
(b)
submit, not later than the date contemplated in section 83 an annual report on its activities in respect of the preceding year to the Law Society and its members.

Rules relating to Fidelity Fund

100.
For the purposes of this Act relating to the Fidelity Fund the Council, after consultation with the Chief Justice, must prescribe and publish in the Government Gazette  rules  relating to -

(a)
the method of payment and recovery of contributions to that Fund;

(b)
the -

(i)
form in which and the periods within which notice is to be given to the Council and the board of control in respect of claims against that Fund and the particulars thereof; and

(ii)
conditions subject to which and the extent to which the board of control may settle claims without recourse to judicial proceedings;

(c)
the form of certificates to be issued to legal practitioners and of declarations, applications, notices and documents to be used in relation to an application or refusal of an application relating to that Fund;

(d)
the obtaining of evidence for the purposes of that Fund that a person has been admitted and enrolled to practise or is still practising or has ceased to practise, or as to the reason why a person has discontinued practising, and generally for the obtaining of information which is considered necessary or desirable for the purposes of determining the merits of applications for fidelity fund certificates or matters related thereto;

(e)
the election of the chairperson and other office-bearers of the board of control;

(f)
the opening of offices for and the regulation of the management and administration of the board of control, including the manner and form in which all agreements, deeds and documents must be drawn up and executed by or on behalf of the board of control;

(g)
the authorisation of the board of control or a committee thereof to subpoena and examine on oath or affirmation a person whose evidence it is considered necessary to obtain in order to enable the board of control or a committee thereof to decide on the validity of a claim submitted against that Fund;

(h)
the time when and the manner in which interest referred to in section 25(7) must be paid over to that Fund;

(i)
the powers of and the circumstances under which the Fidelity Fund may inspect the books of account of a legal practitioner’s trust banking account;

(j)
the amount or percentage of the penalties and interest to be payable in respect of trust interest received which are in arrears for the period specified;
(k)
the amount or percentage of the penalties and interest to be payable in respect of late applications for fidelity fund certificates and exemption certificates; and 

(l)
generally such other matters as may be considered necessary or expedient by the Council for the purpose of achieving the objectives of this Act relating to that Fund.

PART VII

LEVY AND FINANCIAL PROVISIONS
Imposition of levy

101.
(1)
Subject to section 102 the Minister, with the concurrence of the Minister of Finance, in consultation with the Council, and after consultation with the Chief Justice, must impose by notice in the Gazette a levy to be paid by the clients of legal practitioners in respect of transactions with those clients for the purposes of obtaining funds to -

(a)
improve access to justice;

(b)
facilitate and improve the activities of the Disciplinary Committee; and 
(c)
facilitate and improve the regulation of the profession by the Law Society.

(2)
The notice referred to in subsection (1) must contain -

(a)
a description of the transactions in respect whereof the levy is payable;
(b)
the rate and manner of calculating or determining the levy;

(c)
the date or dates on, or periods within, which the levy is payable;

(d)
who must pay the levy over to the Law Society and a description of the required manner of payment;

(e)
an apportionment and allocation of the different purposes for which the levy is intended, including an allocation based on percentages and the accounts, if any, into which each allocation must be paid; and 
(f)
any other matter which is in the opinion of the Minister necessary for the effective imposition and collection of the levy.

(3)
The Minister by notice in the Gazette, with the concurrence of the Minister of Finance and after consultation with the Chief Justice, may amend or withdraw any notice issued under subsection (1).

(4)
Levies imposed under subsection (1) are payable for the benefit of the different purposes and funds contemplated in subsection (2)(e).

Notice of intention to impose or amend levy

102.
(1)
Before imposing or amending a levy under section 101 the Minister must -

(a)
by notice in the Gazette -

(i)
inform the public of any such intention by specifying -

(aa)
the details of the proposed imposition or variation;

(bb)
the reasons for the proposed imposition or variation;

(cc)
the proposed date or dates of commencement of the proposed imposition or variation; and 

(ii)
invite the public to make representations to the Minister within 30 days of publication of the notice or such further period as the Minister may determine; and 

(b)
consider any representations made in terms of paragraph (a)(ii).

(2)
A notice imposing or amending a levy must be published in the Gazette at least 30 days before its commencement.
Payment of levy

103.
Any levy payable in terms of this Act must be paid 
to the Law Society for the benefit of the Levy Fund.
Interest on late payment of levy

104.
If a practising legal practitioner fails to pay a levy or any portion of a levy which that legal practitioner has received in respect of a transaction on or before the due date for payment, interest is payable on the outstanding amount at the rate prescribed under the Prescribed Rate of Interest Act, 1975 (Act 55 of 1975), calculated from the last day for payment to the day that payment is received by the Law Society.

Penalties on default of payment

105.
If any levy which has been received by a legal practitioner remains unpaid after the last day for payment thereof a penalty of ten percent of that unpaid amount is payable by the practising legal practitioner in addition to the interest contemplated in section 104.

Establishment of Levy Fund and levy as debt due to Fund

106.
(1)
There is established a Levy Fund and the Directorate must open and hold such Fund with a banking institution.
(2)
The Levy Fund consists of -

(a)
any levies, interest and penalties paid as contemplated in this Part;
(b)
other money lawfully paid into that Fund by or under this Act or any other law; and 
(c)
any interest earned on investments of that Fund.
(3)
Any levy, penalty or interest to be paid over by a practising legal practitioner in terms of this Act is deemed from the date that it must be paid over to be a debt due to the Levy Fund and may be recovered by the Directorate in the manner provided for in this section.

(4)
Subject to subsection (5) the Directorate may file in respect of any debt due as contemplated in subsection (1) with the clerk or registrar of a court of competent jurisdiction a statement -

(a)
certified as correct by the Director of the Law Society; and

(b)
stating the amount of all levies, penalties and interest due to the Law Society by the practising legal practitioner.

(5)
A statement filed under subsection (4) has the effect of and any proceedings may be taken thereon as if it were a civil judgment of the court at which the statement was filed, in favour of the Law Society for a liquid debt in the amount specified in the statement.

(6)
The Directorate must serve before filing a statement under subsection (4) a written notice on the practising legal practitioner concerned -

(a)
accompanied by a copy of the statement; and 

(b)
informing the legal practitioner of its intention to file the statement 30 days after serving the notice.

(7)
The Director of the Law Society may withdraw by notice in writing addressed to the clerk or registrar of the court in question a statement filed with that clerk or registrar and thereupon that statement ceases to have any effect.

(8)
The Directorate may institute proceedings afresh under subsection (4) in respect of the levies, penalties or interest to which a statement withdrawn under subsection (7) relates.

Exemption of transactions from levy

107.
The Minister, on recommendation of the Council and after consultation with the Chief Justice and by notice in the Gazette, may exempt certain transactions of legal practitioners with their clients from the payment of a levy imposed under section 101.

Practising legal practitioners to keep records and furnish information

108.
Every practising legal practitioner who is liable to pay a levy which that legal practitioner has received in respect of a transaction in respect of which a levy is payable as contemplated in a notice issued under section 101 must -
(a)
keep and maintain or cause to be kept and maintained at his, her or its principal places of business in Namibia up-to-date records of all employees in their employment; and 

(b)
within the period specified in any such notice, furnish the Directorate with such information pertaining to the levy or his or her business as the Directorate may reasonably request in any such notice.

Appointment of inspectors

109.
(1)
The Directorate may appoint any of its employees or appropriately independent third parties as inspectors to exercise the powers conferred upon inspectors by this Act and to promote, monitor and enforce compliance with this Act insofar as it relates to the collection of levies by the Law Society.
(2)
The Director of the Law Society must issue to an inspector a certificate of appointment which such inspector on request by any person affected by the performance of his or her functions in terms of this Act must show to that person.

(3)
The Directorate shall conclude written agreements with all inspectors upon their appointment under this section on such terms to safeguard as far as is reasonably practical the confidentiality of all information gathered in the performance of their duties as inspectors.
Powers of inspectors

110.
(1)
In order to monitor and enforce compliance with this Act insofar as it relates to the collection of levies by the Law Society an inspector may without warrant or notice, at any reasonable time enter any workplace or any other place, which is not a home, where a practising legal practitioner carries on business or keeps any records.

(2)
An inspector may enter a home or any place other than a place contemplated in subsection (1) only-

(a)
with the consent of the owner or occupier; or 

(b)
if permission is refused, authorised by a warrant under subsection (3) to do so.

(3)
A magistrate, or judge of the High Court, in chambers and having jurisdiction may issue a warrant on written, ex parte application by the Director,  stating under oath or affirmation the reasons for the need to enter the place in order to monitor and enforce compliance with this Act.
(4)
In order to monitor and enforce compliance with this Act insofar as it relates to the collection of levies by the Law Society an inspector may -

(a)
question any person either alone or in the presence of any other person on any matter to which this Act relates;

(b)
order any person who has control over or custody of any book, document or thing to produce without delay, at such time and place as may be determined by the inspector, such book, document or thing;

(c)
seize any book, document or thing which in the opinion of the inspector may serve as evidence in any matter in terms of this Act; 

(d)
examine or cause to be examined, make extracts from or copies of, any book, document or thing produced to or seized by the inspector and order any person who in the opinion of the inspector is qualified to do so to explain any entry in the book, document or thing; and 

(e)
order an employee to appear before the inspector at such time and place as may be determined by the inspector and question that employee.
(5)
An inspector performing any function in terms of this section -

(a)
may be accompanied by an interpreter and any other person reasonably required to assist in conducting the inspection;

(b)
must produce on request the certificate of appointment referred to in section 109(2);

(c)
must provide a receipt for any book, document or thing seized or produced in terms of subsection (4); and 

(d)
must return anything so seized or produced within a reasonable time.
Amount of levy not to be regarded as income of practising legal practitioner
111.
The amount of any levy imposed in terms of this Act and paid over to the Law Society by a practising legal practitioner is not regarded as income of that legal practitioner.

Accounting and auditing relating to levies received
112.
The Director of the Law Society must -

(a)
keep or cause to be kept full and proper accounts and records of all moneys received or expended by the Law Society in relation to levies received, its appropriation and how it was expended; and
(b)
cause the accounts and records referred to in paragraph (a) to be submitted annually to a registered accountant and auditor to draw up a balance sheet and profit and loss account in relation to the levies received and forthwith submit certified copies thereof and of his or her report thereon to the Council.
Annual report

113.
(1)
The Director of the Law Society must as soon as possible but not later than eight months after the end of each financial year submit to the Minister in respect of the preceding financial year -

(a)
the audited financial statements and report contemplated in section 112(b); and

(b)
a report on the activities of the Law Society relating to levies received, its appropriation and how it was expended during that financial year.

(2)
The Minister must lay upon the Table of the National Assembly the audited financial statements and reports received by him or her under subsection (1), within 30 days from the date of receipt thereof if the National Assembly is then in ordinary session or, if the National Assembly is not then in ordinary session, within 30 days after commencement of its next ordinary session.
PART VIII
GENERAL

Rules of Court

114.
In addition to the matters mentioned in section 39 of the High Court Act, 1990 (Act 16 of 1990), the Judge-President may make subject to that section and after consultation with the chairperson of the Council rules in relation to the procedure to be followed and the information to be supplied to the Court by any applicant for admission and enrolment under this Act.
Regulations

115.
(1)
The Minister, after consultation with the Board and the Council, may make regulations prescribing anything which in terms of Part I is to be prescribed or which the Minister considers it necessary or expedient to prescribe for the purposes of any provision of this Act.

(2)
The Minister, after consultation with the Chief Justice and the Council, may make regulations -

(a)
determining the rights, duties and powers of a curator bonis appointed under section 27(2);

(b)
specifying the conditions subject to which lawyers resident in a country declared as a reciprocating country under section 119(1) may be registered and the conditions subject to which such lawyers, once registered, may practise in Namibia;

(c)
determining the certificate which must be endorsed on any document specified in the regulations by any person preparing such document for or on behalf of another person;

(d)
determining the acts which may not be performed by any person other than a legal practitioner.

(3)
In the case of regulations made under subsection (2) any regulation -

(a)
made under paragraph (c) thereof may provide for a penalty by way of a fine not exceeding N$10 000 or imprisonment for a period not exceeding one year for any contravention thereof or any failure to comply therewith;

(b)
made under paragraph (d) thereof may provide for exemptions, either temporarily or permanently or partially or wholly, from the prohibitions contained therein in respect of particular persons or categories of persons or in respect of a specific matter connected with any act mentioned in such regulations, but an exemption granted permanently may only be cancelled or withdrawn if such cancellation or withdrawal has been approved by resolution of the National Assembly.
Evidence

116.
A certificate purporting to be signed by the registrar and certifying that -

(a)
the name of a person appears on the Roll is on its mere production prima facie evidence that such person is enrolled as a legal practitioner;

(b)
the name of a person has been removed from or does not appear on the Roll is on its mere production prima facie evidence that such person is not enrolled as a legal practitioner;

(c)
that a legal practitioner has been suspended from practice for a period specified in that certificate is on its mere production prima facie evidence that such legal practitioner has been suspended from practice for that specified period.

Oath or affirmation upon admission and enrolment

117.
Upon being admitted and enrolled as a legal practitioner the person who is so admitted and enrolled must take an oath or make a solemn affirmation before the Judge-President or a Judge designated by the Judge-President for that purpose, in the terms set forth in Schedule 3.

Legal practitioners are officers of the Court

118.
A person admitted and enrolled as a legal practitioner is an officer of the Court.

Reciprocal arrangements and certificates of authorisation to act in Namibia

119.
(1)
If the Minister, after consultation with the Board, is satisfied that the law of a foreign country permits the admission or authorisation otherwise of legal practitioners resident in Namibia to practise law in that country, whether generally or in particular cases, the Minister may declare, after consultation with the Chief Justice and by notice in the Gazette, such country to be a reciprocating country for the purposes of this Act.

(2)
If the Chief Justice or in his or her absence the Judge-President is satisfied that having regard to the complexity or special circumstances of a matter, it is fair and reasonable for a person to obtain the services of a lawyer who has special expertise relating to the matter and that the lawyer is not resident in Namibia or a reciprocating country, the Chief Justice or Judge-President may grant, upon application made to him or her in that behalf, to such lawyer a certificate authorising the lawyer to act in Namibia in relation to that matter.

(3)
A certificate granted under subsection (2) is subject to the condition that the lawyer concerned may not engage in the practising of law in Namibia except in relation to the matter for which the certificate was granted.

(4)
The registrar of the Supreme Court or the registrar must deliver or cause to be delivered to the Directorate a copy of every certificate granted under subsection (2).
(5)
A lawyer -

(a)
from a reciprocating country permitted to practise in Namibia in accordance with regulations made under section 115(2)(b);

(b)
acting under a certificate granted under subsection (2), 

is not entitled to request, accept, receive or hold trust money or enter into any similar arrangement that would entitle such lawyer or any other person to monies or property to be used to defray any costs, disbursements or fees for the performance of legal services by such lawyer or any other person.
Notaries public

120.
(1)
A legal practitioner may only perform any act which in terms of any law may be performed only by a notary public if the legal practitioner -

(a)
holds a certificate as having passed the notary public examination set and held by the Board under section 10(1)(d); and 

(b)
has been appointed as a notary public under subsection (2) or is deemed to have been so appointed in terms of subsection (3).

(2)
The Chief Justice may on application made by a legal practitioner appoint such legal practitioner as a notary public if the Chief Justice is satisfied that -

(a)
subject to subsection (3), the applicant has been engaged in the practice of the profession in Namibia for a period of not less than 5 years;

(b)
holds a certificate as having passed the notary public examination set and held by the Board under section 10(1)(d);

(c)
no proceedings are pending to strike the applicant's name from the Roll or to suspend the applicant from practice; and

(d)
such legal practitioner has no outstanding fees due to the Law Society, 

and issue a certificate of appointment as notary public to a legal practitioner who has so been appointed.

(3)
A person who was entitled to practise as a notary public in terms of the repealed Act immediately before the commencement of this Act is deemed to be the holder of a certificate of appointment of a notary public as contemplated in subsection (2) and to have been appointed as such under subsection (2).

(4)
Notwithstanding subsection (2) the Chief Justice, after consultation with the Council may appoint, if he or she deems it fit in a particular case, a legal practitioner as a notary public although such legal practitioner has been engaged in the practice of the profession for less than 5 years and issue a certificate of appointment as notary public to a legal practitioner who has so been appointed.
(5)
The registrar of the Supreme Court must deliver or cause to be delivered to the Directorate a copy of every certificate of appointment as notary public as contemplated in subsection (2).
(6)
The appointment of a legal practitioner as a notary public and the right to practice as such is only valid for as long as a legal practitioner is in private practice.
Practice of conveyancing

121.
(1)
A legal practitioner may only present any document for registration in a deeds registry or for attestation or execution by the registrar of deeds in terms of any law if the legal practitioner -

(a)
holds a fidelity fund certificate or is employed by or is a consultant to a practicing legal practitioner with a fidelity fund certificate, or is employed by or a consultant to a partnership, company or other association of legal practitioners practicing with fidelity fund certificates; and
(b) 
holds a certificate as having passed an examination in conveyancing set and held by the Board under section 10(1)(d); or 
(b)
is in terms of subsection (2) of this section deemed to be the holder of such a certificate, 
but a legal practitioner appointed or deemed to have been appointed as a notary public in terms of section 120 is not precluded from so presenting for registration, attestation or execution any notarial deed.

(2)
A person who was entitled to practise as a conveyancer in terms of the repealed Act immediately before the commencement of this Act is deemed to be the holder of a certificate referred to in subsection (1).

(3)
The Board must deliver or cause to be delivered to the Directorate a copy of every certificate contemplated in subsection (1)(a).
Transitional provisions in relation to Council

122.
(1)
For the purposes of the functioning of the Council during the period between the commencement of this Act and the close of the next annual general meeting of the Law Society held in accordance with section 57(1), and notwithstanding section 45 and the repeal of the laws referred to in section 125, but subject to this Act, the members of the Council and the office bearers who are in office at the date of commencement of this Act -

(a)
are deemed to have been elected or appointed as members of the Council in terms of this Act; and 

(b)
may exercise the powers and must perform the functions and carry out the duties of the Council until the close of the next annual general meeting of the Law Society held in accordance with section 57(1), where after their terms of office expires;
(c)
are eligible for re-election, despite the provision in this Act limiting the eligibility for election to Council to two terms.

(2)
For the purposes of the Council constituted in accordance with subsection (1) -

(a)
five members constitute a quorum at any meeting thereof;

(b)
any casual vacancy occurring in the membership thereof must be filled by the co-option by that Council of a legal practitioner for the unexpired portion of the period referred to in subsection (1).

Transitional provisions in relation to Legal Practitioners' Fidelity Fund Board of Control

123.
The Legal Practitioners' Fidelity Fund Board of Control which existed and the committees appointed by that board in terms of the repealed Act immediately before the commencement of this Act continue to exist and the members thereof continue to hold office as if that board was established and the members of that board and those committees were appointed in terms of Part VI of this Act, for a period of six months after the commencement of this Act, when the next board of control must be constituted under this Act.

Recognition of Society of Advocates of Namibia

124.
(1)
The society known as the Society of Advocates of Namibia may admit legal practitioners as its members, subject to this Act or any other law specifically enacted for this purpose and subject to such conditions and requirements, including the passing of an examination, determined by it.

(2)
Any person who is a member of the Society of Advocates at the commencement of this Act remains such a member.

(3)
The Society of Advocates may specify different types or classes of membership of the Society.
(4)
A legal practitioner who holds himself out -

(a)
as a member of the Society of Advocates while he or she is not such a member; or

(b)
to belong to a type or class of membership of the Society while he or she is not such type of member, 

commits unprofessional or dishonourable or unworthy conduct.
Repeal of laws and savings

125.
(1)
Subject to subsections (2) and (3) the Legal Practitioners Act, 1995 (Act 15 of 1995), the Legal Practitioners Amendment Act, 1997 (Act 4 of 1997), the Legal Practitioners Amendment Act, 1999 (Act 6 of 1999), the Legal Practitioners Amendment Act, 2002 (Act 10 of 2002) and the Legal Practitioners Second Amendment Act, 2002 (Act 22 of 2002) are repealed.
(2)
Anything made or prescribed, including regulations or rules, or done under any law repealed by subsection (1), and having the force of law immediately before the commencement of this Act continues, insofar as they are not inconsistent with this Act to be in force, until altered or revoked by the competent authority under this Act.

(3)
Any application for admission and enrolment as a legal practitioner or for registration as a candidate legal practitioner pending immediately before the commencement of this Act must be finalised in terms of the repealed Act.

Short title and commencement

126.
This Act is called the Legal Practitioners Act, 2019, and comes into operation on a date to be determined by the Minister by notice in the Gazette.

SCHEDULE 1

(Section 2(3))

LEGAL PRACTITIONER

CERTIFICATE OF ENROLMENT

THIS IS TO CERTIFY that ............................................................................................. was, on the ................... day of ........................................ , enrolled as a legal practitioner in terms of the Legal Practitioners Act, 2018, and is accordingly entitled to all the rights and privileges and charged with all the responsibilities attaching to the practice of the profession of a legal practitioner.

.......................................................................... Registrar of the High Court of Namibia

Date ........................................................................

[Seal of the High Court of Namibia]

SCHEDULE 2
Antigua and Barbuda

Australia

Commonwealth of the Bahamas

People's Republic of Bangladesh

Barbados

Belize

Brunei Darussalam

Canada

Democratic Socialist Sri Lanka

Dominica

Federal Republic of Nigeria

Fiji

Ghana

Grenada

Guyana

Independent Republic of Vanautu

Jamaica

Kingdom of Lesotho

Kingdom of Swaziland

Kingdom of Tonga

Malawi

Malaysia

Mauritius

New Zealand

Papua New Guinea

Republic of Botswana

Republic of Cyprus

Republic of the Gambia

Republic of India

Republic of Ireland

Republic of Kenya

Republic of Kiribati

Republic of Maldives

Republic of Malta

Republic of Nauru

Republic of Singapore

Republic of South Africa

Republic of Uganda

Republic of Zambia

Republic of Zimbabwe

St. Christopher-Nevis

St. Lucia

St. Vincent and the Grenadines

Seychelles

Sierra Leone

Salomon Islands

Trinidad and Tobago

Tuvalu

United Kingdom of Great Britain and Northern Ireland

United Republic of Tanzania

United States of America

Western Samoa

SCHEDULE 3

OATH / AFFIRMATION

(Section 117)

"I, ......................................................................................................................... , do swear / solemnly affirm that I will truly and honestly demean myself in the practice of a legal practitioner according to the best of my knowledge and ability and will defend and uphold the Constitution of the Republic of Namibia as the Supreme Law and will at all times adhere to the regulatory laws and code of conduct  pertaining to legal practitioners”
So help me God" 

(in the case of an oath)

......................................................................

SIGNATURE

......................................................................

JUDGE-PRESIDENT / JUDGE
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